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Consolidated text for the Framework Directive
2002/21/EC

As amended by Directive 2009/140/EC

FRAMEWORK DIRECTIVE 2002/21/EC

CHAPTER |
SCOPE, AIM AND DEFINITIONS

Article 1

Scope and aim

1. This Directive establishes a harmonised framework for the regulation of electronic
communications services, electronic communications networks, associated facilities and
associated services, and certain aspects of terminal equipment to facilitate access for
disabled users. It lays down tasks of national regulatory authorities and establishes a set
of procedures to ensure the harmonised application of the regulatory framework
throughout the Community.

3a. Measures taken by Member States regarding end-users' access to, or use of,
services and applications through electronic communications networks shall respect the
fundamental rights and freedoms of natural persons, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms and general
principles of Community law.

Any of these measures regarding end-users' access to, or use of, services and
applications through electronic _communications networks liable to restrict those
fundamental rights or freedoms may only be imposed if they are appropriate,
proportionate and necessary within a democratic society, and their implementation shall
be subject to adequate procedural safequards in conformity with the European
Convention for the Protection of Human Rights and Fundamental Freedoms and with
general principles of Community law, including effective judicial protection and due
process. Accordingly, these measures may only be taken with due respect for the
principle of the presumption of innocence and the right to privacy. A prior, fair and
impartial procedure shall be guaranteed, including the right to be heard of the person or
persons concerned, subject to the need for appropriate conditions and procedural
arrangements in _duly substantiated cases of urgency in _conformity with the European
Convention for the Protection of Human Rights and Fundamental Freedoms. The right to
effective and timely judicial review shall be guaranteed.

Article 2

Definitions

For the purposes of this Directive:

(a) "electronic communications network™ means transmission systems and, where
applicable, switching or routing equipment and other resources, including network
elements which are not active, which permit the conveyance of signals by wire, by-radio,
by-optical or by-other electromagnetic means, including satellite networks, fixed (circuit-
and packet-switched, including Internet) and mobile terrestrial networks, electricity cable
systems, to the extent that they are used for the purpose of transmitting signals,
networks used for radio and television broadcasting, and cable television networks,
irrespective of the type of information conveyed,;
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(b) "transnational markets" means markets identified in accordance with Article 15(4)
covering the Community or a substantial part thereof located in more than one Member
State;

(d) "public communications network™" means an electronic communications network used
wholly or mainly for the provision of publichravailable electronic communications services
available to the public which support the transfer of information between network
termination points;

(da) "network termination point" (NTP) means the physical point at which a subscriber is
provided with access to a public communications network; in the case of networks
involving switching or routing, the NTP is identified by means of a specific hetwork
address, which may be linked to a subscriber number or name;

(e) "associated facilities" means those associated services, physical infrastructures and
other facilities or elements associated with an electronic communications network and/or
an electronic communications service which enable and/or support the provision of
services via that network and/or service or have the potential to do so, and include inter
alia buildings or entries to buildings, building wiring, antennae, towers and other
supporting constructions, ducts, conduits, masts, manholes, and cabinets;

(ea) "associated services" means those services associated with an electronic
communications network and/or an electronic communications service which enable
and/or support the provision of services via that network and/or service or have the
potential to do so and include inter alia number translation or systems offering equivalent
functionality, conditional access systems and electronic programme guides, as well as
other services such as identity, location and presence service;

() "Specific Directives" means Directive 2002/20/EC (Authorisation Directive),
Directive 2002/19/EC (Access Directive), Directive 2002/22/EC (Universal Service
Directive) and Birective-974/66 Directive 2002/58/EC of the European Parliament and of
the Council of 12 July 2002 concerning the processing of personal data and the
protection of privacy in the electronic communications sector (Directive on privacy and
electronic communications)*

(a) "spectrum allocation" means the designation of a given frequency band for use by
one or more types of radiocommunications services, where appropriate, under specified
conditions;

(r) "harmful interference” means interference which endangers the functioning of a
radionavigation service or of other safety services or which otherwise seriously
degrades, obstructs or repeatedly interrupts a radiocommunications service operating in
accordance with the applicable international, Community or national regulations;

(s) "call" means a connection established by means of a publicly available electronic
communications service allowing two-way voice communication."

CHAPTER II
NATIONAL REGULATORY AUTHORITIES

Article 3

National Regulatory Authorities

3. Member States shall ensure that national regulatory authorities exercise their powers
impartially and, transparently and in a timely manner. Member States shall ensure that
national requlatory authorities have adequate financial and human resources to carry out
the task assigned to them.
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3a. Without prejudice to the provisions of paragraphs 4 and 5, national regulatory
authorities responsible for ex ante market regulation or for the resolution of disputes
between undertakings in_accordance with Article 20 or 21 of this Directive shall act
independently and shall not seek or take instructions from any other body in relation to
the exercise of these tasks assigned to them under national law implementing
Community law. This shall not prevent supervision in accordance with national
constitutional law. Only appeal bodies set up in accordance with Article 4 shall have the
power to suspend or overturn decisions by the national regulatory authorities. Member
States shall ensure that the head of a national requlatory authority, or where applicable,
members of the collegiate body fulfilling that function within _a national requlatory
authority referred to in the first subparagraph or their replacements may be dismissed
only if they no longer fulfil the conditions required for the performance of their duties
which are laid down in advance in national law. The decision to dismiss the head of the
national regulatory authority concerned, or where applicable members of the collegiate
body fulfilling that function shall be made public at the time of dismissal. The dismissed
head of the national requlatory authority, or where applicable, members of the collegiate
body fulfilling that function shall receive a statement of reasons and shall have the right
to_request its publication, where this would not otherwise take place, in which case it
shall be published.

Member States shall ensure that national requlatory authorities referred to in the first
subparagraph have separate annual budgets. The budgets shall be made public.
Member States shall also _ensure that national requlatory authorities have adequate
financial and human resources to enable them to actively participate in and contribute to
the Body of European Regulators for Electronic Communications (BEREC)*.

3b. Member States shall ensure that the goals of BEREC of promoting greater requlatory
coordination and coherence are actively supported by the respective national requlatory
authorities.

3c. Member States shall ensure that national requlatory authorities take utmost account
of opinions and common positions adopted by BEREC when adopting their own
decisions for their national markets.

Article 4

Right of appeal

1. Member States shall ensure that effective mechanisms exist at national level under
which any user or undertaking providing electronic communications networks and/or
services who is affected by a decision of a national regulatory authority has the right of
appeal against the decision to an appeal body that is independent of the parties involved.
This body, which may be a court, shall have the appropriate expertise avaitable-te-it to
enable it to carry out its functions effectively. Member States shall ensure that the merits
of the case are duly taken into account and that there is an effective appeal mechanism.

Pending the outcome of any-sueh the appeal, the decision of the national regulatory
authority shall stand, unless the-appeal-body-decides-otheraise-interim measures are

granted in accordance with national law.

3. Member States shall collect information on the general subject matter of appeals, the
number of requests for appeal, the duration of the appeal proceedings and the number of
decisions to grant interim measures. Member States shall provide such information to the
Commission and BEREC after a reasoned request from either.
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Article 5

Provision of information

1. Member States shall ensure that undertakings providing electronic communications
networks and services provide all the information, including financial information,
necessary for national regulatory authorities to ensure conformity with the provisions of,
or decisions made in accordance with, this Directive and the Specific Directives. Fhese-In
particular, national requlatory authorities shall have the power to require those
undertakings to submit information concerning future network or service developments
that could have an impact on the wholesale services that they make available to
competitors. Undertakings with significant market power on wholesale markets may also
be required to submit accounting data on the retail markets that are associated with
those wholesale markets.

Undertakings shall provide such information promptly upon request and te-in_conformity
with the timescales and level of detail required by the national regulatory authority. The
information requested by the national regulatory authority shall be proportionate to the
performance of that task. The national regulatory authority shall give the reasons
justifying its request for information and shall treat the information in accordance with

paragraph 3.

Article 6

Consultation and transparency mechanism

Except in cases falling within Articles 7(69), 20, or 21, Member States shall ensure that,
where national regulatory authorities intend to take measures in accordance with this
Directive or the Specific Directives, or where they intend to provide for restrictions in
accordance with Article 9(3) and 9(4), which have a significant impact on the relevant
market, they give interested parties the opportunity to comment on the draft measure
within a reasonable period.

National regulatory authorities shall publish their national consultation procedures.

Member States shall ensure the establishment of a single information point through
which all current consultations can be accessed.

The results of the consultation procedure shall be made publicly available by the national
regulatory authority, except in the case of confidential information in accordance with
Community and national law on business confidentiality.

Article 7

Consolidating the internal market for electronic communications

2. National regulatory authorities shall contribute to the development of the internal
market by eeoperating-working with each other and with the Commission and BEREC in
a transparent manner so as to ensure the consistent application, in all Member States, of
the provisions of this Directive and the Specific Directives. To this end, they shall, in
particular, seek-work with the Commission and BEREC to agree-en-identify the types of
instruments and remedies best suited to address particular types of situations in the
marketplace.

3. Inadditien Except where otherwise provided in recommendations or quidelines
adopted pursuant to Article 7b upon completion of the consultation referred to in Article 6,
where a national regulatory authority intends to take a measure which:

(a) falls within the scope of Articles 15 or 16 of this Directive, or Articles 5 or 8 of
Directive 2002/19/EC (Access Directive) er-Article-16-of Directive 2002/22/EC

Universal-Service-Directive),-and
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(b) would affect trade between Member States,

it shall at-the-same-time make the draft measure accessible to the Commission, BEREC
and the national regulatory authorities in other Member States, at the same time,
together with the reasoning on which the measure is based, in accordance with Article
5(3), and inform the Commission, BEREC and other national regulatory authorities
thereof. National regulatory authorities, BEREC and the Commission may make
comments to the national regulatory authority concerned only within one month erwithin

the-period-referred-to-in-Article-6-f that-periodislonger. The one-month period may not

be extended.

4. Where an intended measure covered by paragraph 3 aims at:

(a) defining a relevant market which differs from those defined in the Recommendation
in accordance with Article 15(1); or

(b) deciding whether or not to designate an undertaking as having, either individually or
jointly with others, significant market power, under Article 16(3), (4) or (5), and would
affect trade between Member States, and the Commission has indicated to the national
regulatory authority that it considers that the draft measure would create a barrier to the
single market or if it has serious doubts as to its compatibility with Community law and in
particular the objectives referred to in Article 8, then-the draft measure shall not be
adopted for a further two months. This period may not be extended. The Commission
shall inform other national requlatory authorities of its reservations in such a case.

5. Within this-the two-month period referred to in paragraph 4, the Commission may;is
I T I : o | o 2y

(a) take a decision requiring the national regulatory authority concerned to withdraw the

draft measure—Fhis— and/or

(b) take a decision to lift its reservations in relation to a draft measure referred to in
paragraph 4.

The Commission shall take utmost account of the opinion of BEREC before issuing a
decision. The decision shall be accompanied by a detailed and objective analysis of why
the Commission considers that the draft measure should not be adopted, together with
specific proposals for amending the draft measure.

6. Where the Commission has adopted a decision in_accordance with paragraph 5,
requiring the national requlatory authority to withdraw a draft measure, the national
regulatory authority shall amend or withdraw the draft measure within six months of the
date of the Commission's decision. When the draft measure is amended, the national
regulatory authority shall undertake a public consultation in accordance with the
procedures referred to in Article 6, and shall re notify the amended draft measure to the
Commission in accordance with the provisions of paragraph 3.

5-7. The national regulatory authority concerned shall take the utmost account of
comments of other national regulatory authorities, BEREC and the Commission and
may, except in cases covered by paragraph-4, paragraphs 4 and 5(a), adopt the resulting
draft measure and, where it does so, shall communicate it to the Commission.

8. The national requlatory authority shall communicate to the Commission and BEREC
all adopted final measures which fall under Article 7(3)(a) and (b).

6. 9. In exceptional circumstances, where a national regulatory authority considers that
there is an urgent need to act, in order to safequard competition and protect the interests
of users, by way of derogation from the procedure set out in paragraphs 3 and 4, in-order

to-safeguard-competition-and-protect-the-interests-of-users; it may immediately adopt
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proportionate and provisional measures. It shall, without delay, communicate those
measures, with full reasons, to the Commission and-, the other national regulatory
adtherities-authority, and BEREC. A decision by the national regulatory authority to
render such measures permanent or extend the time for which they are applicable shall
be subject to the provisions of paragraphs 3 and 4.

Article 7a

Procedure for the consistent application of remedies

1. Where an intended measure covered by Article 7(3) aims at imposing, amending or
withdrawing an obligation on an operator in application of Article 16 in _conjunction with
Article 5 and Articles 9 to 13 of Directive 2002/19/EC (Access Directive), and Article 17 of
Directive 2002/22/EC _(Universal Service Directive), the Commission _may, within the
period of one month provided for by Article 7(3) of this Directive, notify the national
regulatory authority concerned and BEREC of its reasons for considering that the draft
measure would create a barrier to the single market or its serious doubts as to its
compatibility with Community law. In such a case, the draft measure shall not be adopted
for a further three months following the Commission's notification.

In the absence of such natification, the national requlatory authority concerned may
adopt the draft measure, taking utmost account of any comments made by the
Commission, BEREC or any other national requlatory authority.

2. Within _the three month period referred to in paragraph 1, the Commission, BEREC
and the national requlatory authority concerned shall cooperate closely to identify the
most appropriate and effective measure in the light of the objectives laid down in Article
8, whilst taking due account of the views of market participants and the need to ensure
the development of consistent requlatory practice.

3. Within six weeks from the beginning of the three month period referred to in paragraph
1, BEREC shall, acting by a majority of its component members, issue an opinion on the
Commission's notification referred to in paragraph 1, indicating whether it considers that
the draft measure should be amended or withdrawn and, where appropriate, provide
specific proposals to that end. This opinion shall be reasoned and made public.

4. If in_its opinion, BEREC shares the serious doubts of the Commission, it shall
cooperate closely with the national regulatory authority concerned to identify the most
appropriate and effective measure. Before the end of the three month period referred in
paragraph 1, the national regulatory authority may:

(a) amend or withdraw its draft measure taking utmost account of the Commission's
notification referred to in paragraph 1 and of BEREC's opinion and advice;

(b) maintain its draft measure.

5. Where BEREC does not share the serious doubts of the Commission or does not
issue an opinion, or where the national regulatory authority amends or maintains its draft
measure pursuant to paragraph 4, the Commission may, within one month following the
end of the three month period referred to in paragraph 1 and taking utmost account of
the opinion of BEREC if any:

(a)_issue a recommendation requiring the national regulatory authority concerned to
amend or withdraw the draft measure, including specific proposals to that end and
providing reasons justifying its recommendation, in_particular where BEREC does not
share the serious doubts of the Commission;

(b) take a decision to lift its reservations indicated in accordance with paragraph 1.

10
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6. Within one month of the Commission issuing the recommendation in accordance with
paragraph 5(a) or lifting its reservations in accordance with paragraph 5(b), the national
regulatory authority concerned shall communicate to the Commission and BEREC the
adopted final measure.

This period may be extended to allow the national requlatory authority to undertake a
public consultation in accordance with Article 6.

7. Where the national requlatory authority decides not to amend or withdraw the draft
measure on the basis of the recommendation issued under paragraph 5(a), it shall
provide a reasoned justification

8. The national regqulatory authority may withdraw the proposed draft measure at any
stage of the procedure.

Article 7b

Implementing provisions

1. After public consultation and consultation with national regulatory authorities and
taking _utmost account of the opinion of BEREC, the Commission may adopt
recommendations and/or quidelines in relation to Article 7 that define the form, content
and level of detail to be given in the notifications required in accordance with Article 7(3),
the circumstances in which notifications would not be required, and the calculation of the
time limits.

2. The measures referred to in paragraph 1 shall be adopted in accordance with the
advisory procedure referred to in Article 22(2).

CHAPTER 11l
TASKS OF NATIONAL REGULATORY AUTHORITIES

Article 8

Policy Objectives and Regulatory Principles

1. Member States shall ensure that in carrying out the regulatory tasks specified in this
Directive and the Specific Directives, the national regulatory authorities take all
reasonable measures which are aimed at achieving the objectives set out in paragraphs
2, 3 and 4. Such measures shall be proportionate to those objectives.

Unless otherwise provided for in Article 9 regarding radio frequencies, Member States
shall take the utmost account of the desirability of making requlations technologically
neutral and shall ensure that, in carrying out the regulatory tasks specified in this
Directive and the Specific Directives, in particular those designed to ensure effective

competition, national regulatory authorities take-the-utmeost-account-of-the-desirability-of
making-regulations-technologically-neutral-do likewise.

National regulatory authorities may contribute within their competencies to ensuring the
implementation of policies aimed at the promotion of cultural and linguistic diversity, as
well as media pluralism.

2. The national regulatory authorities shall promote competition in the provision of
electronic communications networks, electronic communications services and associated
facilities and services by inter alia:

(a) ensuring that users, including disabled users, elderly users, and users with special
social needs derive maximum benefit in terms of choice, price, and quality;

(b) ensuring that there is no distortion or restriction of competition in the electronic
communications sector, including the transmission of content;
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(d) encouraging efficient use and ensuring the effective management of radio frequencies
and numbering resources.

3. The national regulatory authorities shall contribute to the development of the internal
market by inter alia:

(a) removing remaining obstacles to the provision of electronic communications
networks, associated facilities and services and electronic communications services at
European level;

(b) encouraging the establishment and development of trans-European networks and the
interoperability of pan European services; and end-to-end connectivity,

(d) cooperating with each other and; with the Commission ir-a-transparent-manner and
BEREC so as to ensure the development of consistent regulatory practice and the
consistent application of this Directive and the Specific Directives.

4. The national regulatory authorities shall promote the interests of the citizens of the
European Union by inter alia:

(a) ensuring all citizens have access to a universal service specified in Directive
2002/22/EC (Universal Service Directive);

(b) ensuring a high level of protection for consumers in their dealings with suppliers,
in particular by ensuring the availability of simple and inexpensive dispute resolution
procedures carried out by a body that is independent of the parties involved,;

(c) contributing to ensuring a high level of protection of personal data and privacy;

(d) promoting the provision of clear information, in particular requiring transparency of
tariffs and conditions for using publicly available electronic communications services;

(e) addressing the needs of specific social groups, in particular disabled users, elderly
users and users with special social needs;

(f) ensuring that the integrity and security of public communications networks are
maintained.

(g) promoting the ability of end-users to access and distribute information or run
applications and services of their choice;

5. The national requlatory authorities shall, in pursuit of the policy objectives referred to
in _paragraphs 2, 3 and 4, apply objective, transparent, non discriminatory and
proportionate reqgulatory principles by, inter alia:

(a) promoting requlatory predictability by ensuring a consistent requlatory approach over
appropriate review periods;

(b) ensuring that, in similar circumstances, there is no discrimination in the treatment of
undertakings providing electronic communications networks and services;

(c) safequarding competition to the benefit of consumers and promoting, where
appropriate, infrastructure-based competition;

(d) promoting efficient investment and innovation in new and enhanced infrastructures,
including by ensuring that any access obligation takes appropriate account of the risk
incurred by the investing undertakings and by permitting various cooperative
arrangements between investors and parties seeking access to diversify the risk of
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investment, whilst ensuring that competition in the market and the principle of non
discrimination are preserved:;

(e) taking due account of the variety of conditions relating to competition and consumers
that exist in the various geographic areas within a Member State;

(f) imposing ex ante requlatory obligations only where there is no effective and
sustainable competition and relaxing or lifting such obligations as soon as that condition
is fulfilled.

Article 8a

Strategic planning and coordination of radio spectrum policy

1. Member States shall cooperate with each other and with the Commission in the
strateqgic_planning, coordination and harmonisation of the use of radio spectrum in the
European Community. To this end, they shall take into consideration, inter alia, the
economic, safety, health, public interest, freedom of expression, cultural, scientific, social
and technical aspects of EU policies as well as the various interests of radio spectrum
user_communities with the aim _of optimising the use of radio_spectrum and avoiding
harmful interference.

2. By cooperating with _each other and with the Commission, Member_ States shall
promote the coordination of radio spectrum policy approaches in the European
Community and, where appropriate, harmonised conditions with regard to the availability
and efficient use of radio spectrum necessary for the establishment and functioning of
the internal market in electronic communications.

3. The Commission, taking utmost account of the opinion of the Radio Spectrum Policy
Group (RSPG), established by Commission Decision 2002/622/EC of 26 July 2002
establishing a Radio Spectrum Policy Group*, may submit leqgislative proposals to the
European Parliament and the Council for establishing multiannual radio spectrum policy
programmes. Such programmes shall set out the policy orientations and objectives for
the strategic planning and harmonisation of the use of radio spectrum in accordance with
the provisions of this Directive and the Specific Directives.

4. Where necessary to ensure the effective coordination of the interests of the European
Community in_international organisations _competent in_radio spectrum_ matters, the
Commission, taking utmost account of the opinion of the RSPG, may propose common
policy objectives to the European Parliament and the Council.

Article 9

Management of radio frequencies for electronic communications services

1. Taking due account of the fact that radio frequencies are a public good that has an
important social, cultural and economic value, Member States shall ensure the effective
management of radio frequencies for electronic communication services in their territory
in accordance with Article-Articles 8 and 8a. They shall ensure that the-spectrum
allocation used for electronic communications services and assighment issuing general
authorisations or individual rights of use of such radio frequencies by competent national
regulatery-authorities are based on objective, transparent, non-discriminatory and
proportionate criteria.

In applying this Article, Member States shall respect relevant international agreements,
including the ITU Radio Requlations, and may take public policy considerations into
account.

2. Member States shall promote the harmonisation of use of radio frequencies across the
Community, consistent with the need to ensure effective and efficient use thereof and in
pursuit of benefits for the consumer such as economies of scale and interoperability of
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services. In so doing, they shall act in accordance with Article 8a and with the Decision

No 676/2002/EC (Radio Spectrum Decision).

#eqeeneres—m&h—e%heeuneeﬁakmgs Unless otherW|se prowded in the second

subparagraph, Member States shall ensure that all types of technology used for
electronic communications services may be used in the radio frequency bands, declared
available for electronic communications services in their National Frequency Allocation
Plan in accordance with Community law.

Member States may, however, provide for proportionate and non discriminatory
restrictions to the types of radio network or wireless access technology used for
electronic communications services where this is necessary to:

(a) avoid harmful interference;

(b) protect public health against electromagnetic fields:

(c) ensure technical quality of service;

(d) ensure maximisation of radio frequency sharing;

(e) safequard efficient use of spectrum, or

(f) ensure the fulfilment of a general interest objective in accordance with paragraph 4.

4. Unless otherwise provided in the second subparagraph, Member States shall ensure
that all types of electronic_communications services may be provided in the radio
frequency bands, declared available for electronic _communications services in_their
National Frequency Allocation Plan in accordance with Community law. Member States
may, however, provide for proportionate and non discriminatory restrictions to the types
of electronic_ communications services to be provided, including, where necessary, to
fulfil a requirement under the ITU Radio Requlations.

Measures that require an electronic communications service to be provided in a specific
band available for electronic communications services shall be justified in order to ensure
the fulfilment of a general interest objective as defined by Member States in_conformity
with Community law, such as, and not limited to:

(a) safety of life,

(b) the promotion of social, regional or territorial cohesion,

(c) the avoidance of inefficient use of radio frequencies, or

(d) the promotion of cultural and linquistic diversity and media pluralism, for example by
the provision of radio and television broadcasting services.

A measure which prohibits the provision of any other electronic communications service
in_a specific band may only be provided for where justified by the need to protect safety
of life services. Member States may exceptionally also extend such a measure in order
to fulfil other general interest objectives as defined by Member States in accordance with
Community law.

5. Member States shall reqularly review the necessity of the restrictions referred to in
paragraphs 3 and 4, and shall make the results of these reviews public.

6. Paragraphs 3 and 4 shall apply to spectrum allocated to be used for electronic
communications services, general authorisations issued and individual rights of use of
radio frequencies granted after 25 May 2011.
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Spectrum allocations, general authorisations and individual rights of use which existed by
25 May 2011 shall be subject to Article 9a.

7. Without prejudice to the provisions of the Specific Directives and taking into account
the relevant national circumstances, Member States may lay down rules in _order to
prevent spectrum hoarding, in particular by setting out strict deadlines for the effective
exploitation of the rights of use by the holder of the rights and by applying penalties,
including financial penalties or the withdrawal of the rights of use in case of non
compliance with the deadlines. These rules shall be established and applied in a
proportionate, non discriminatory and transparent manner.

Article 9a

Review of restrictions on existing rights

1. For a period of five years starting from 25 May 2011, Member States may allow
holders of rights to use radio frequencies which were granted before that date and which
will remain valid for a period of not less that five years after that date, to submit an
application to the competent national authority for a reassessment of the restrictions on
their rights in accordance with Article 9(3) and (4).

Before adopting its decision, the competent national authority shall notify the right holder
of its reassessment of the restrictions, indicating the extent of the right after
reassessment, and shall allow him a reasonable time limit to withdraw his application.

If the right holder withdraws his application, the right shall remain unchanged until its
expiry or until the end of the five-year period, whichever is the earlier date.

2. After the five-year period referred to in paragraph 1, Member States shall take all
appropriate measures to ensure that Article 9(3) and (4) apply to all remaining general
authorisations or_individual rights of use and spectrum allocations used for electronic
communications services which existed on 25 May 2011.

3. In applying this Article, Member States shall take appropriate measures to promote fair
competition.
4. Measures adopted in applying this Article do not constitute the granting of new rights

of use and therefore are not subject to the relevant provisions of Article 5(2) of Directive
2002/20/EC (Authorisation Directive).

Article 9b

Transfer or lease of individual rights to use radio frequencies

1. Member States shall ensure that undertakings may transfer or lease to other
undertakings in_accordance with conditions attached to the rights of use of radio
frequencies and in_accordance with national procedures individual rights to use radio
frequencies in_the bands for which this is provided in the implementing measures
adopted pursuant to paragraph 3.

In other bands, Member States may also make provision for undertakings to transfer or
lease individual rights to use radio frequencies to other undertakings in accordance with
national procedures.

Conditions attached to individual rights to use radio frequencies shall continue to apply
after the transfer or lease, unless otherwise specified by the competent national

authority.
Member States may also determine that the provisions of this paragraph shall not apply

where the undertaking’s individual right to use radio frequencies was initially obtained
free of charge.
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(Ex. Art.9.4.) 2. Member States shall ensure that an undertaking's intention to transfer
rights to use radio frequencies, as well as the effective transfer thereof is notified te-the
nationalregulatery-in accordance with national procedures to the competent national
authonty responS|bIe for speetmm—as&gnmen{—and—that—&ny—ﬁans#eptakes—plaee—m

A fty granting
|nd|V|duaI rlqhts of use and is made publlc Na%lenaLFegwa%epy—alﬁhennes—shaM—ensuFe
that competition is not distorted as a result of any such transaction. Where radio

frequency use has been harmonised through the application of the Decision No
676/2002/EC (Radio Spectrum Decision) or other Community measures, any such

transfer shall netresult-in-change-ofuse-of-thatradio-frequency comply with such

harmonised use.

3. The Commission may adopt appropriate implementing measures to identify the bands
for _which rights to use radio frequencies may be transferred or leased between
undertakings. These measures shall not cover frequencies which are used for
broadcasting.

These technical implementing measures, designed to amend non-essential elements of
this Directive by supplementing it, shall be adopted in accordance with the regulatory
procedure with scrutiny referred to in Article 22(3).

Article 10

Numbering, naming and addressing

1. Member States shall ensure that national regulatory authorities control the assigament
granting of rights of use of all national numbering resources and the management of the
national numbering plans. Member States shall ensure that adequate numbers and
numbering ranges are provided for all publicly available electronic communications
services. National regulatory authorities shall establish objective, transparent and non-
discriminatory-assighing procedures for granting rights of use for national numbering
resources.

2. National regulatory authorities shall ensure that national numbering plans and
procedures are applied in a manner that gives equal treatment to all providers of publicly
available electronic communications services. In particular, Member States shall ensure
that an undertaking allecated-to which the right of use for a range of numbers has been
granted does not discriminate against other providers of electronic communications
services as regards the number sequences used to give access to their services.

4. Member States shall support the harmonisation of specific numbers or numbering

resourees ranges within the Community where that-is-recessary-to-support it promotes
both the functioning of the internal market and the development of pan European

services. The Commission may-r-accordance-with-the-procedurereferred-to-in-Article

22(3); take the appropriate technical implementing measures on this matter.

These measures designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with
scrutiny referred to in Article 22(3).

Article 11

Rights of way

1. Member States shall ensure that when a competent authority considers:

— an application for the granting of rights to install facilities on, over or under public or
private property to an undertaking authorised to provide public communications networks,
or
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— an application for the granting of rights to install facilities on, over or under public
property to an undertaking authorised to provide electronic communications networks
other than to the public,

the competent authority:

— acts on the basis of simple, efficient, transparent and publicly available procedures,
applied without discrimination and without delay, and in_ any event makes its decision
within six months of the application, except in cases of expropriation, and

— follows the principles of transparency and non-discrimination in attaching conditions to
any such rights.

The abovementioned procedures can differ depending on whether the applicant is
providing public communications networks or not.

2. Member States shall ensure that where public or local authorities retain ownership or
control of undertakings operating public electronic communications networks and/or
publicly available electronic communications services, there is an effective structural
separation of the function responsible for granting the rights referred to in paragraph 1
from the activities associated with ownership or control.

Article 12
Co location and facHity sharing of network elements and associated facilities for
providers of electronic communications networks

1. Where an undertaking providing electronic communications networks has the right
under national legislation to install facilities on, over or under public or private property, or
may take advantage of a procedure for the expropriation or use of property, national

regulatory authorities shall eneeurage—the—shaﬁng—et—sueh—faemnes—eeptepen%

taklnq fuII account of the need%e—preteepthe—emﬁrenmem—pubhc—health—pubhc—seeuﬂty—e#

¢ principle of
proportlonallty, be able to |mpose the sharlng of such faC|I|t|es or property, including

buildings, entries to buildings, building wiring, masts, antennae, towers and other
supporting constructions, ducts, conduits, manholes, cabinets.

2. Member States may require holders of the rights referred to in paragraph 1 to share
facilities or property (including physical co location) en-an-undertaking-operating-an
electronic-communications-network or take measures to facilitate the coordination of
public works in order to protect the environment, public health, public security or to meet
town and country planning objectives and only after an appropriate period of public
consultation, during which all interested parties must-shall be given an opportunity to
express their views. Such sharing or coordination arrangements may include rules for
apportioning the costs of facility or property sharing.

3. Member States shall ensure that national authorities, after an appropriate period of
public consultation during which all interested parties are given the opportunity to state
their views, also have the power to impose obligations in relation to the sharing of wiring
inside buildings or up to the first concentration or distribution point where this is located
outside the building, on the holders of the rights referred to in paragraph 1 and/or on the
owner_of such wiring, where this is justified on the grounds that duplication of such
infrastructure would be economically inefficient or physically impracticable. Such sharing
or_coordination arrangements may include rules for apportioning the costs of facility or
property sharing adjusted for risk where appropriate.

4. Member States shall ensure that competent national authorities may require
undertakings to provide the necessary information, if requested by the competent
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authorities, in_order for these authorities, in_conjunction with national regulatory
authorities, to be able to establish a detailed inventory of the nature, availability and
geographical location of the facilities referred to in paragraph 1 and make it available to
interested parties.

5. Measures taken by a national requlatory authority in accordance with this Article shall
be objective, transparent, non-discriminatory, and proportionate. Where relevant, these
measures shall be carried out in coordination with local authorities.

Article 13
No change

CHAPTER llla
SECURITY AND INTEGRITY OF NETWORKS AND SERVICES

Article 13a

Security and integrity

1. Member States shall ensure that undertakings providing public communications
networks or publicly available electronic _communications services take appropriate
technical and organisational measures to appropriately manage the risks posed to
security of networks and services. Having regard to the state of the art, these measures
shall ensure a level of security appropriate to the risk presented. In particular, measures
shall be taken to prevent and minimise the impact of security incidents on users and
interconnected networks.

2. Member States shall ensure that undertakings providing public communications
networks take all appropriate steps to quarantee the integrity of their networks, and thus
ensure the continuity of supply of services provided over those networks.

3. Member_ States shall ensure that undertakings providing public _communications
networks or publicly available electronic communications services notify the competent
national requlatory authority of a breach of security or loss of integrity that has had a
significant impact on the operation of networks or services.

Where appropriate, the national regulatory authority concerned shall inform the national
regulatory authorities in other Member States and the European Network and Information
Security Agency (ENISA). The national regulatory authority concerned may inform the
public or require the undertakings to do so, where it determines that disclosure of the
breach is in the public interest.

Once a vyear, the national requlatory authority concerned shall submit a summary report
to the Commission and ENISA on the notifications received and the action taken in
accordance with this paragraph.

4. The Commission, taking the utmost account of the opinion of ENISA, may adopt
appropriate technical implementing measures with a view to_harmonising the measures
referred to in paragraphs 1, 2, and 3, including measures defining the circumstances,
format _and procedures applicable to notification requirements. These technical
implementing measures shall be based on European and international standards to the
greatest extent possible, and shall not prevent Member States from adopting additional
requirements in order to pursue the objectives set out in paragraphs 1 and 2.

These implementing measures, designed to amend non essential elements of this
Directive by supplementing it, shall be adopted in accordance with the requlatory
procedure with scrutiny referred to in Article 22(3).

18
THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY



THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY

Article 13b

Implementation and enforcement

1. Member States shall ensure that in order to implement Article 13a, competent national
regulatory authorities have the power to issue binding instructions, including those
regarding time limits  for _implementation, to undertakings providing _ public
communications networks or publicly available electronic communications services.

2. Member States shall ensure that competent national regulatory authorities have the
power to require undertakings providing public communications networks or publicly
available electronic communications services to:

(a) provide information needed to assess the security and/or integrity of their services
and networks, including documented security policies; and

(b) submit to a security audit carried out by a qualified independent body or a competent
national authority and make the results thereof available to the national requlatory
authority. The cost of the audit shall be paid by the undertaking.

3. Member States shall ensure that national requlatory authorities have all the powers
necessary to investigate cases of non-compliance and the effects thereof on the security
and inteqgrity of the networks.

4. These provisions shall be without prejudice to Article 3 of this Directive.

CHAPTER IV
GENERAL PROVISIONS

Article 14

Undertakings with significant market power

3. Where an undertaking has significant market power on a specific market (the first
market), it may also be deemed-to-have designated as having significant market power
on a closely related market (the second market), where the links between the two
markets are such as to allow the market power held in ere the first market to be
leveraged into the ether second market, thereby strengthening the market power of the
undertaking. Consequently, remedies aimed at preventing such leverage may be applied
in the second market pursuant to Articles 9, 10, 11 and 13 of Directive 2002/19/EC
(Access Directive), and where such remedies prove to be insufficient, remedies pursuant
to Article 17 of Directive 2002/22/EC (Universal Service Directive) may be imposed.

Article 15
Market-Procedure for the identification and definition precedure-of markets
1. After public consultation and-coensultation-including with national regulatory authorities

Article 22(2), adopt a Recommendation on Relevant Product and Service Markets

(the Recommendation).

The Recommendation shall identify in-accordance-with-Annext-herete-those product and
service markets within the electronic communications sector the characteristics of which
may be such as to justify the imposition of regulatory obligations set out in the

Specific Directives, without prejudice to markets that may be defined in specific cases
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under competition law. The Commission shall define markets in accordance with the
principles of competition law.

The Commission shall regularly review the Recommendation.

3. National regulatory authorities shall, taking the utmost account of the
Recommendation and the Guidelines, define relevant markets appropriate to national
circumstances, in particular relevant geographic markets within their territory, in
accordance with the principles of competition law. National regulatory authorities shall
follow the procedures referred to in Articles 6 and 7 before defining the markets that differ
from those defined identified in the Recommendation

4. After consultation including with national regulatory authorities the Commission may,

acting in accordance with the procedure referred to in Article 22(3) taking the utmost

account of the opinion of BEREC, adopt a Decision identifying transnational markets,
acting in accordance with the requlatory procedure with scrutiny referred to in

Article 22(3).

Article 16
Market analysis procedure

natrenat Natronal regulatory authorities shall carry out an analysis of the relevant markets
taking into account the markets identified in the Recommendation, and taking the utmost

account of the Guidelines. Member States shall ensure that this analysis is carried out,
where appropriate, in collaboration with the national competition authorities.

2. Where a national regulatory authority is required under Articles-16; paragraphs 3 or 4
of this Article, Article 17+-38-e+19 of Directive 2002/22/EC (Universal Service Directive),
or Articles#er 8 of Directive 2002/19/EC (Access Directive) to determine whether to
impose, maintain, amend or withdraw obligations on undertakings, it shall determine on
the basis of its market analysis referred to in paragraph 1 of this Article whether a
relevant market is effectively competitive.

4. Where a national regulatory authority determines that a relevant market is not
effectively competitive, it shall identify undertakings with which individually or jointly have
a significant market power on that market in accordance with Article 14 and the national
regulatory authority shall on such undertakings impose appropriate specific regulatory
obligations referred to in paragraph 2 of this Article or maintain or amend such
obligations where they already exist.

5. In the case of transnational markets identified in the Decision referred to in Article
15(4), the national regulatory authorities concerned shall jointly conduct the market
analysis taking the utmost account of the Guidelines and, in a concerted fashion, shall
decide on any imposition, maintenance, amendment or withdrawal of regulatory
obligations referred to in paragraph 2 of this Article ir-a-concerted-fashion.

6. Measures taken aceerdingto in accordance with the provisions of paragraphs 34 and
5-of-this-Article 4 shall be subject to the procedures referred to in Articles 6 and 7.
National requlatory authorities shall carry out an analysis of the relevant market and
notify the corresponding draft measure in accordance with Article 7:

(a) within three years from the adoption of a previous measure relating to that market.
However, exceptionally, that period may be extended for up to three additional years,
where the national requlatory authority has notified a reasoned proposed extension to
the Commission and the Commission has not objected within one month of the notified
extension;
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(b) within two vyears from the adoption of a revised Recommendation on relevant
markets, for markets not previously notified to the Commission, or;

(c) within two years from their accession, for Member States which have newly joined the
Union.

7. Where a national regulatory authority has not completed its analysis of a relevant
market identified in the Recommendation within the time limit laid down in paragraph 6,
BEREC shall, upon request, provide assistance to the national regulatory authority
concerned in_ completing the analysis of the specific market and the specific obligations
to be imposed. With this assistance, the national requlatory authority concerned shall
within six_months notify the draft measure to the Commission in accordance with Article
7.

Article 17

Standardisation

1. The Commission, acting in accordance with the procedure referred to in Article 22(2),
shall draw up and publish in the Official Journal of the European Communities a list of
non-compulsory standards and/or specifications to serve as a basis for encouraging the
harmonised provision of electronic communications networks, electronic communications
services and associated facilities and services. Where necessary, the Commission may,
acting in accordance with the procedure referred to in Article 22(2) and following
consultation of the Committee established by Directive 98/34/EC, request that standards
be drawn up by the European standards organisations (European Committee for
Standardisation (CEN), European Committee for Electrotechnical Standardisation
(CENELEC), and European Telecommunications Standards Institute (ETSI)).

2. Member States shall encourage the use of the standards and/or specifications referred
to in paragraph 1, for the provision of services, technical interfaces and/or network
functions, to the extent strictly necessary to ensure interoperability of services_and to
improve freedom of choice for users.

As long as standards and/or specifications have not been published in accordance with
paragraph 1, Member States shall encourage the implementation of standards and/or
specifications adopted by the European Standards Organisations.

In the absence of such standards and/or specifications, Member States shall encourage
the implementation of international standards or recommendations adopted by the
International Telecommunication Union (ITU), the European Conference of Postal and
Telecommunications Administrations (CEPT), the International Organisation for
Standardisation (ISO) er and the International Electrotechnical Commission (IEC).

Where international standards exist, Member States shall encourage the European
Standards Organisations to use them, or the relevant parts of them, as a basis for the
standards they develop, except where such international standards or relevant parts
would be ineffective.

4. Where the Commission intends to make the implementation of certain standards
and/or specifications compulsory, it shall publish a notice in the Official Journal of the
European Cemmunities Union and invite public comment by all parties concerned. The
Commission, acting in accordance with the procedure referred to in Article 22(3), shall
take appropriate implementing measures and make implementation of the relevant
standards compulsory by making reference to them as compulsory standards in the list of
standards and/or specifications published in the Official Journal of the European
Commuhities Union.
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5. Where the Commission considers that standards and/or specifications referred to in
paragraph 1 no longer contribute to the provision of harmonised electronic
communications services, or that they no longer meet consumers' needs or are
hampering technological development, it shall, acting in accordance with the advisory
procedure referred to in Article 22(2), remove them from the list of standards and/or
specifications referred to in paragraph 1.

6. Where the Commission considers that standards and/or specifications referred to in
paragraph 4 no longer contribute to the provision of harmonised electronic
communications services, or that they no longer meet consumers' needs or are
hampering technological development, it shall, acting-ir-accordance-with-the procedure
referred-to-in-Article22(3);take the appropriate implementing measures and remove them
from-this-listef-those standards and/or specifications from the list of standards and/or
specifications referred to in paragraph 1.

6a. The implementing measures designed to amend non-essential elements of this
Directive by supplementing it, referred to in paragraphs 4 and 6, shall be adopted in
accordance with the requlatory procedure with scrutiny referred to in Article 22(3).

Article 18

Interoperability of digital interactive television services

1. In order to promote the free flow of information, media pluralism and cultural diversity,
Member States shall encourage, in accordance with the provisions of Article 17(2) :

(a) providers of digital interactive television services for distribution to the public in the
Community on digital interactive television platforms, regardless of the transmission
mode, to use an open API ;

(b) providers of all enhanced digital television equipment deployed for the reception of
digital interactive television services on interactive digital television platforms to comply
with an open API in accordance with the minimum requirements of the relevant standards
or specifications.

(c) providers of digital TV services and equipment to cooperate in the provision of
interoperable TV services for disabled end-users.

Article 19
Harmonlsatlon procedures

%@—mue&reeemmendaﬂens Wlthout pre|ud|ce to Artlcle 9 of thls D|rect|ve and

Articles 6 and 8 of Directive 2002/20/EC (Authorisation Directive), where the Commission
finds that divergences in the implementation by the national requlatory authorities of the
regulatory tasks specified in this Directive and the Specific Directives may create a
barrier to Member-States the internal market, the Commission may, taking the utmost
account of the opinion of BEREC, issue a recommendation or a decision on the

harmonised application of the provisions in this Directive and the Specific Directives in
order to further the achievement of the objectives set out in Article 8.
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Where the Commission issues a recommendation pursuant to paragraph 1, it shall act in
accordance with the advisory procedure referred to in Article 22(2).

Member States shall ensure that national regulatory authorities take the utmost account
of those recommendations in carrying out their tasks. Where a national regulatory
authority chooses not to follow a recommendation, it shall inform the Commission, giving
the reasening reasons for its position.

3. The decisions adopted pursuant to paragraph 1 may include only the identification of a
harmonised or coordinated approach for the purposes of addressing the following
matters:

(a) _the inconsistent implementation of general regulatory approaches by national
regulatory authorities on the requlation of electronic _communication markets in the
application of Articles 15 and 16, where it creates a barrier to the internal market. Such
decisions shall not refer to specific _notifications issued by the national regulatory
authorities pursuant to Article 7a;

In such a case, the Commission shall propose a draft decision only:

— after at least two years following the adoption of a Commission Recommendation
dealing with the same matter, and;

— taking utmost account of an opinion from BEREC on the case for adoption of such a
decision, which shall be provided by BEREC within three months of the Commission's

request;

(b) numbering, including number ranges, portability of numbers and identifiers, number
and address translation systems, and access to 112 emergency Services.

4. The decision referred to in paragraph 1, designed to amend non-essential elements of
this Directive by supplementing it, shall be adopted in accordance with the requlatory
procedure with scrutiny referred to in Article 22(3).

5. BEREC may on its own initiative advise the Commission on whether a measure
should be adopted pursuant to paragraph 1.

Article 20

Dispute resolution between undertakings

1. In the event of a dispute arising in connection with existing obligations arisirg under
this Directive or the Specific Directives between undertakings providing electronic
communications networks or services in a Member State, or between such undertakings
and other undertakings in the Member State benefiting from obligations of access and/or
interconnection arising under this Directive or the Specific Directives, the national
regulatory authority concerned shall, at the request of either party, and without prejudice
to the provisions of paragraph 2, issue a binding decision to resolve the dispute in the
shortest possible time frame and in any case within four months, except in exceptional
circumstances. The Member State concerned shall require that all parties cooperate fully
with the national regulatory authority.

Article 21

Resolution of cross-border disputes

1. In the event of a cross-border dispute arising under this Directive or the Specific
Directives between parties in different Member States, and where the dispute lies within
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the competence of national regulatory authorities from more than one Member State, the
procedure provisions set out in paragraphs 2, 3 and 4 shall be applicable.

2. Any party may refer the dispute to the national regulatory authorities concerned. The
competent national regulatory authorities shall coordinate their efforts and shall have the
right to consult BEREC in order to bring about a consistent resolution of the dispute, in
accordance with the objectives set out in Article 8.

Any obligations imposed by the national requlatory authorities on undertakings as part of
the resolution of a dispute shall comply with this Directive and the Specific Directives.

Any national requlatory authority which has competence in such a dispute may request
BEREC to adopt an opinion as to the action to be taken in accordance with the provisions
of the Framework Directive and/or the Specific Directives to resolve the dispute.

Where such a request has been made to BEREC, any national requlatory authority with
competence in_any aspect of the dispute shall await BEREC's opinion before taking
action to resolve the dispute. This shall not preclude national requlatory authorities from
taking urgent measures where necessary.

Any obligations imposed on an undertaking by the national regulatory authority in
resolving a dispute shall respect the provisions of this Directive or the Specific Directives
and take the utmost account of the opinion adopted by BEREC.

3. Member States may make provision for the competent national regulatory authorities
jointly to decline to resolve a dispute where other mechanisms, including mediation, exist
and would better contribute to reseldution-of resolving of the dispute in a timely manner in
accordance with the provisions of Article 8.

They shall inform the parties without delay. If after four months the dispute is not
resolved, #where the dispute has not been brought before the courts by the party
seeking redress and if either party requests it, the national regulatory authorities shall
coordinate their efforts in order to bring-abeutareselution-ef-resolve the dispute, in
accordance with the provisions set out in Article 8 and taking the utmost account of any
opinion adopted by BEREC.

Article 21a

Penalties

Member States shall lay down rules on penalties applicable to infringements of national
provisions adopted pursuant to this Directive and the Specific Directives and shall take
all measures necessary to ensure that they are implemented. The penalties provided for
must be appropriate, effective, proportionate and dissuasive. The Member States shall
notify those provisions to the Commission by 25 May 2011 and shall notify it without
delay of any subsequent amendment affecting them.

Article 22

Committee

3. Where reference is made to this paragraph, Articles5 Article 5a(1) to (4), and Atrticle 7
of Decision 1999/468/EC shall apply, having regard to the provisions of Article 8 thereof..

4 The-Committee-shalladoptitsrules-of procedure:

Article 23
No changes

Article 24
No changes
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Article 25
No changes

CHAPTER V
FINAL PROVISIONS

Article 26
No changes

Article 28
No changes

Article 29
No changes

Article 30
No changes
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. . in-the_fixed-public_telen! |

Annex
Criteria to be used by national regulatory authorities in making an assessment of joint
dominance in accordance with Article-24{2)-the second subparagraph of Article 14(2).

Two or more undertakings can be found to be in a joint dominant position within the
meaning of Article 14 if, even in the absence of structural or other links between them,
they operate in a market the-structure-of which is eensidered-to-be-conducive-to
coordinated-effectsWithout prejudice-to-the-caselaw characterised by a lack of effective
competition and in which no single undertaking has significant market power. In
accordance with the applicable Community law and with the case-law of the Court of
Justice of the European Communities on joint dominance, this is likely to be the case
where the market satisfies is concentrated and exhibits a number of appropriate
characterlstlcs m—pameutapof WhICh the followmq mav be the most relevant in terms-of

w the

context of eIectronlc communlcatlons

o low elasticity of demand
+  homogeneous product
el
° similar market shares
lack of technical o, hnol
o absence-of-excess-capacity

o high legal or economic barriers to entry

. vertical integration with collective refusal to supply;
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. lack of countervailing buying-buyer power

o lack of potential competition

The above is net an indicative list and is not exhaustive list, nor are the criteria

cumulative. Rather, the list is intended to illustrate only the sets type of evidence that
could be used to support assertions concerning the existence of joint dominance.
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Consolidated text for the Access Directive 2002/19/EC
As amended by Directive 2009/140/EC

ACCESS DIRECTIVE 2002/19/EC

Article 1
No changes

Article 2

Definitions

For the purposes of this Directive the definitions set out in Article 2 of Directive
2002/21/EC (Framework Directive) shall apply.

The following definitions shall also apply:

(a) “"access” means the making available of facilities and/or services; to another
undertaking, under defined conditions, on either an exclusive or non-exclusive basis, for
the purpose of providing electronic communications services, including when they are
used for the delivery of information society services or broadcast content services. It
covers inter alia: access to network elements and associated facilities, which may involve
the connection of equipment, by fixed or non-fixed means (in particular this includes
access to the local loop and to facilities and services necessary to provide services over
the local loop);; access to physical infrastructure including buildings, ducts and masts;
access to relevant software systems including operational support systems;; access to
information systems or databases for pre-ordering, provisioning, ordering, maintaining
and repair requests, and billing; access to number translation or systems offering
equivalent functionality;; access to fixed and mobile networks, in particular for roamings;
access to conditional access systems for digital television services; and access to virtual
network services:.

(e)'local loop*" means the physical circuit connecting the network termination point at-the
subseriberspremises-to a the-main distribution frame or equivalent facility in the fixed
public telephone electronic communications network.

Article 3
No changes

Article 4

Rights and obligations for undertakings

1. Operators of public communications networks shall have a right and, when requested
by other undertakings so authorised_in accordance with Article 4 of Directive 2002/20/EC
(Authorisation Directive), an obligation to negotiate interconnection with each other for
the purpose of providing publicly available electronic communications services, in order
to ensure provision and interoperability of services throughout the Community. Operators
shall offer access and interconnection to other undertakings on terms and conditions
consistent with obligations imposed by the national regulatory authority pursuant to
Articles 5-6,—+7-and to 8.
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Article 5

Powers and responsibilities of the national regulatory authorities with regard to
access and interconnection

1. National regulatory authorities shall, acting in pursuit of the objectives set out in Article
8 of Directive 2002/21/EC (Framework Directive), encourage and where appropriate
ensure, in accordance with the provisions of this Directive, adequate access and
interconnection, and the interoperability of services, exercising their responsibility in a
way that promotes efficiency, sustainable competition, efficient investment and
innovation, and gives the maximum benefit to end-users.

(ab) in justified cases and to the extent that is necessary, obligations on undertakings

that control access to end users to make their services interoperable.

3.2. Obligations and conditions imposed in accordance with paragraphs 1 and-2-shall be
objective, transparent, proportionate and non-discriminatory, and shall be implemented in
accordance with the procedures referred to in Articles 6, ard-7 and 7a of Directive
2002/21/EC (Framework Directive).

4. 3.With regard to access and interconnection referred to in paragraph 1, Member
States shall ensure that the national regulatory authority is empowered to intervene at its

own initiative where justified er-in-the-absence-of-agreement-between-undertakings,-at
therequest-of-either-of-the-parties-inveolved; in order to secure the policy objectives of

Article 8 of Directive 2002/21/EC (Framework Directive), in accordance with the
provisions of this Directive and the procedures referred to in Articles 6 and 7, 20 and 21
of Directive 2002/21/EC (Framework Directive).

CHAPTER 1lI
OBLIGATIONS ON OPERATORS AND MARKET REVIEW PROCEDURES

Article 6

Conditional access systems and other facilities

2. In the light of market and technological developments, Arrex+ the Commission may
adopt implementing measures to amend Annex |. The measures, designed to amend non
essential elements of this Directive, shall be amended-adopted in accordance with the

requlatory procedure with scrutiny referred to in Article 14(3).
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Article 8

Imposition, amendment or withdrawal of obligations

1. Member States shall ensure that national regulatory authorities are empowered to
impose the obligations identified in Articles 9 to 13a.

3. Without prejudice to:

- the provisions of Articles 5(1);-5(2) and 6,

- the provisions of Articles 12 and 13 of Directive 2002/21/EC (Framework Directive),
Condition 7 in Part B of the Annex to Directive 2002/20/EC (Authorisation Directive) as
applied by virtue of Article 6(1) of that Directive, Articles 27, 28 and 30 of Directive
2002/22/EC (Universal Service Directive) and the relevant provisions of Directive
97/662002/58/EC of the European Parliament and of the Council of 15-Becember
199712 July 2002 concerning the processing of personal data and the protection of
privacy in the teleelectronic communications sector (Directive on privacy and electronic
communications) containing obligations on undertakings other than those designated as
having significant market power, or

- the need to comply with international commitments,

national regulatory authorities shall not impose the obligations set out in Articles 9 to 13
on operators that have not been designated in accordance with paragraph 2.

In exceptional circumstances, when a national regulatory authority intends to impose on
operators with significant market power ether-obligations for access or interconnection
other than those set out in Articles 9 to 13 in this Directive, it shall submit this request to
the Commission. The Commission shall take utmost account of the opinion of the Body of
Europeans Regqulators for Electronic Communications (BEREC).The Commission, acting
in accordance with Article 14(2), shall take a decision authorising or preventing the
national regulatory authority from taking such measures.

Article 9

Obligation of transparency

1. National regulatory authorities may, in accordance with the provisions of Article 8,
impose obligations for transparency in relation to interconnection and/or access, requiring
operators to make public specified information, such as accounting information, technical
specifications, network characteristics, terms and conditions for supply and use, including
any conditions limiting access to and/or use of services and applications where such
conditions are allowed by Member States in conformity with Community law, and prices.

4. Notwithstanding paragraph 3, where an operator has obligations under Article 12
concerning unbundled-wholesale network infrastructure access-to-the-twisted-metallie
pair-teeaHoop, national regulatory authorities shall ensure the publication of a reference
offer containing at least the elements set out in Annex II.

5. Inthelightof-marketand The Commission may adopt the necessary amendments to
Annex Il in order to adapt it to technological and market developments..-ArRex-H-may
The measures, designed to amend non-essential elements of this Directive, shall be
amended-adopted in accordance with the regulatory procedure with scrutiny referred to in
Article 14(3). In implementing the provisions of this paragraph, the Commission may be
assisted by BEREC.
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Article 10
No changes

Article 11
No changes

Article 12

Obligations of access to, and use of, specific network facilities

1. A national regulatory authority may, in accordance with the provisions of Article 8,
impose obligations on operators to meet reasonable requests for access to, and use of,
specific network elements and associated facilities, inter alia in situations where the
national regulatory authority considers that denial of access or unreasonable terms and
conditions having a similar effect would hinder the emergence of a sustainable
competitive market at the retail level, or would not be in the end-user's interest.
Operators may be required inter alia:

(a) to give third parties access to specified network elements and/or facilities, including
access to network elements which are not active and/or unbundled access to the local
loop, to inter alia allow carrier selection and/or pre selection and/or subscriber line resale
offer;

(f) to provide co-location or other forms of faeility-associated facilities sharing;-acluding
uct_buildi haring:
(i) to provide access to associated services such as identity, location and presence

service. National regulatory authorities may attach to those obligations conditions
covering fairness, reasonableness and timeliness.

2. When national regulatory authorities are considering whetherto-impose the obligations
referred in paragraph 1, and in particular when assessing whether-how such obligations
would be imposed proportionate to the objectives set out in Article 8 of Directive
2002/21/EC (Framework Directive), they shall take account in particular of the following
factors:

(a) the technical and economic viability of using or installing competing facilities, in the
light of the rate of market development, taking into account the nature and type of
interconnection and/or access involved, including the viability of other upstream access
products such as access to ducts;

(c) the initial investment by the facility owner, bearing-taaind-taking account of any
public investment made and the risks involved in making the investment;

(d) the need to safeguard competition in the long term,_ with particular attention to
economically efficient infrastructure based competition;

3. When imposing obligations on an operator to provide access in accordance with Article
12 the provisions of this Article, national regulatory authorities may lay down technical or
operational conditions to be met by the provider and/or beneficiaries of such access, ir

accordance-with-Community-law, where necessary to ensure normal operation of the
network. Genditions-thatreferto-implementation-of Obligations to follow specific technical

standards or specifications shall respeet be in compliance with the standards and
specifications laid down in accordance with Article 17 of Directive 2002/21/EC
(Framework Directive).
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Article 13

Price control and cost accounting obligations

1. A national regulatory authority may, in accordance with the provisions of Article 8,
impose obligations relating to cost recovery and price controls, including obligations for
cost orientation of prices and obligations concerning cost accounting systems, for the
provision of specific types of interconnection and/or access, in situations where a market
analysis indicates that a lack of effective competition means that the operator concerned
might-may sustain prices at an excessively high level, or may apply a price squeeze, to
the detriment of end-users. To encourage investments by the operator, including in next
generation networks, Nnational regulatory authorities shall take into account the
investment made by the operator, and allow him a reasonable rate of return on adequate
capital employed, taking into account the-any risks #velved-specific to a particular new
investment network project.

Article 13a

Functional separation

1. Where the national requlatory authority concludes that the appropriate obligations
imposed under Articles 9 to 13 have failed to achieve effective competition and that there
are important and persisting competition problems and/or market failures identified in
relation to the wholesale provision of certain access product markets, it may, as an
exceptional measure, in accordance with the provisions of the second subparagraph of
Article 8(3), impose an obligation on vertically integrated undertakings to place activities
related to the wholesale provision of relevant access products in an independently
operating business entity.

That business entity shall supply access products and services to all undertakings,
including to other business entities within the parent company, on the same timescales,
terms and conditions, including those relating to price and service levels, and by means
of the same systems and processes.

2. When a national regulatory authority intends to impose an obligation for functional
separation, it shall submit a proposal to the Commission that includes:

(a) evidence justifying the conclusions of the national regulatory authority as referred to in
paragraph 1;

(b) a reasoned assessment that there is no or little prospect of effective and sustainable
infrastructure based competition within a reasonable timeframe;

(c) an analysis of the expected impact on the requlatory authority, on the undertaking, in
particular on the workforce of the separated undertaking and on the electronic
communications sector as a whole, and on incentives to invest in a sector as a whole,
particularly with regard to the need to ensure social and territorial cohesion, and on other
stakeholders including, in particular, the expected impact on competition and any
potential entailing effects on consumers;

(d) an analysis of the reasons justifying that this obligation would be the most efficient
means to enforce remedies aimed at addressing the competition problems/markets
failures identified.

3. The draft measure shall include the following elements:

(a) the precise nature and level of separation, specifying in particular the legal status of
the separate business entity:;

(b) an identification of the assets of the separate business entity, and the products or
services to be supplied by that entity;
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(c) the governance arrangements to ensure the independence of the staff employed by
the separate business entity, and the corresponding incentive structure;

(d) rules for ensuring compliance with the obligations;

(e) rules for ensuring transparency of operational procedures, in particular towards other
stakeholders;

(f) a monitoring programme to ensure compliance, including the publication of an annual
report.

4. Following the Commission's decision on the draft measure taken in accordance with
Article 8(3), the national regulatory authority shall conduct a coordinated analysis of the
different markets related to the access network in accordance with the procedure set out
in Article 16 of Directive 2002/21/EC (Framework Directive). On the basis of its
assessment, the national requlatory authority shall impose, maintain, amend or withdraw
obligations, in accordance with Articles 6 and 7 of Directive 2002/21/EC (Framework

Directive).

5. An undertaking on which functional separation has been imposed may be subject to
any of the obligations identified in Articles 9 to13 in any specific market where it has been
designated as having significant market power in accordance with Article 16 of Directive
2002/21/EC (Framework Directive), or any other obligations authorised by the
Commission pursuant to Article 8(3).

Article 13b

Voluntary separation by a vertically inteqrated undertaking

1. Undertakings which have been designated as having significant market power in one
or several relevant markets in accordance with Article 16 of Directive 2002/21/EC
(Framework Directive) shall inform the national regulatory authority in advance and in a
timely manner, in order to allow the national requlatory authority to assess the effect of
the intended transaction, when they intend to transfer their local access network assets
or a substantial part thereof to a separate legal entity under different ownership, or to
establish a separate business entity in order to provide to all retail providers, including its
own retail divisions, fully equivalent access products.

Undertakings shall also inform the national regulatory authority of any change of that
intent as well as the final outcome of the process of separation.

2. The national requlatory authority shall assess the effect of the intended transaction on
existing requlatory obligations under Directive 2002/21/EC (Framework Directive).

For that purpose, the national requlatory authority shall conduct a coordinated analysis of
the different markets related to the access network in accordance with the procedure set
out in Article 16 of Directive 2002/21/EC (Framework Directive).

On the basis of its assessment, the national requlatory authority shall impose, maintain,
amend or withdraw obligations, in accordance with Articles 6 and 7 of Directive
2002/21/EC (Framework Directive).

3. The legally and/or operationally separate business entity may be subject to any of the
obligations identified in Articles 9 to 13 in any specific market where it has been
designated as having significant market power in accordance with Article 16 of Directive
2002/21/EC (Framework Directive), or any other obligations authorised by the
Commission pursuant to Article 8(3).
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Article 14

Committee

3. Where reference is made to this paragraph, Articles5 Article 5a(1) to (4) and Article 7
of Decrsron 1999/468/EC shaII apply havrng regard to the provrsrons of Artrcle 8 thereof.

Article 15
No changes

Article 16
No changes

Article 17
No changes

Article 18
No changes

Article 19
No changes

Article 20
No changes

ANNEX Il

MINIMUM LIST OF ITEMS TO BE INCLUDED IN A REFERENCE OFFER FOR
WHOLESALE NETWORK INFRASTRUCTURE ACCESS, INCLUDING SHARED OR
FULLY UNBUNDLED ACCESS TO THE PMSTED-METALLICPAIR LOCAL LOOP AT
A FIXED LOCATION TO BE PUBLISHED BY NOTIFIED OPERATORS WITH
SIGNIFICANT MARKET POWER (SMP);

For the purposes of this Annex the following definitions apply:

(a) “"local sub-loop*" means a partial local loop connecting the network termination point

at-the-subseriber'spremises-to a concentration point or a specified intermediate access

point in the fixed public telepheneelectronic communications network;

(c) “full unbundled access to the local loop" means the provision to a beneficiary of
access to the local loop or local sub-loop of the retifiedSMP operator autherisirgallowing

the use of the full frequency-spectrum-of-the-twisted-metallicpaircapacity of the network

infrastructure;

d) “'shared access to the local loop*' means the provision to a beneficiary of access to the
local loop or local sub-loop of the netifiedSMP operator, autherisirg-allowing the use of

th&nen—vereeJeand—trequeney—speetmma SDeCIerd part of the t\,msteeLmetaH%paH'—the

tetheepelehecapacnv of the network infrastructure such as a part of the frequencv or an

equivalent;

A. Conditions for unbundled access to the local loop
1. Network elements to which access is offered covering in particular the following
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elements together with appropriate associated facilities:
(a) unbundled access to local loops_(full and shared);

(b) a
aeeess—te—the—lee&l—leep unbundled access to Iocal sub Ioops (fuII and shared) |nclud|nq
when relevant, access to network elements which are not active for the purpose of roll-

out of backhaul networks;

(c) where relevant, duct access enabling the roll out of access networks.

2. Information concerning the locations of physical access sites¢*} including cabinets and
distribution frames, availability of local loops, sub loops and backhaul in specific parts of

the access network_and when relevant, information concerning the locations of ducts and
the availability within ducts;

3. Technical conditions related to access and use of local loops_and sub loops, including

the technical characteristics of the twisted metalic-pairin-the-locaHooppair and/or optical

fibre and/or equivalent, cable distributors, and associated facilities and, when relevant,
technical conditions related to access to ducts;

B. Co-location services
1. Information on the petifiedSMP operator's existing relevant sites¢*} or equipment
locations and planned update thereof*.

**Availability of this information may be restricted to interested parties only, in order to
avoid public security concerns.
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Consolidated text for the Authorisation Directive
2002/20/EC

As amended by Directive 2009/140/EC

AUTHORISATION DIRECTIVE 2002/20/EC

Article 1
No changes

Article 2

Definitions

2. The following definitions shall also apply:

& "general authorisation” means a legal framework established by the Member State
ensuring rights for the provision of electronic communications networks or services and
laying down sector specific obligations that may apply to all or to specific types of
electronic communlcatrons networks and servrces in accordance wrth thrs Drrectrve

Article 3

General authorisation of electronic communications networks and service

2. The provision of electronic communications networks or the provision of electronic
communications services may, without prejudice to the specific obligations referred to in
Article 6(2) or rights of use referred to in Article 5, only be subject to a general
authorisation. The undertaking concerned may be required to submit a notification but
may not be required to obtain an explicit decision or any other administrative act by the
national regulatory authority before exercising the rights stemming from the authorisation.
Upon notification, when required, an undertaking may begin activity, where necessary
subject to the provisions on rights of use in Articles 5, 6 and 7.

Undertakings providing cross-border electronic communications services to undertakings
located in several Member States shall not be required to submit

more than one notification per Member State concerned.

Article 4
No changes

Article 5
Rights of use for radio frequencies and numbers

1. Member States shall facilitate,-where-possible-inparticularwhere-therisk-of-harmful

interference-is-hegligible,-netmake the use of radio frequencies under general
authorisations. Where necessarv, Member States may subjeet—te—the—grant et—lnd|V|duaI

rights of use b
general—autheﬂsatlen—ln order to:

— avoid harmful interference,

— ensure technical quality of service,

— safequard efficient use of spectrum, or

— fulfil other objectives of general interest as defined by Member States in conformity with
Community law.
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2. Where it is necessary to grant individual rights of use for radio frequencies and
numbers, Member States shall grant such rights, upon request, to any undertaking for the
provision of previding-erusing-networks or services under the general authorisation
referred to in Article 3,; subject to the provisions of Articles 6, 7 and 11(1)(c) of this
Directive and any other rules ensuring the efficient use of those resources in accordance
with Directive 2002/21/EC (Framework Directive).

Without prejudice to specific criteria and procedures adopted by Member States to grant
rights of use of radio frequencies to providers of radio or television broadcast content
services with a view to pursuing general interest objectives in conformity with Community
law, thesueh rights of use for radio frequencies and numbers shall be granted through
open, objective, transparent, -and non-discriminatory and proportionate procedures,
and,procedures: in the case of radio frequencies, in accordance with the provisions of
Article 9 of Directive 2002/21/EC (Framework Directive). An exception to the requirement
of open procedures may apply in cases where the granting of individual rights of use of
radio frequencies to the providers of radio or television broadcast content services is
necessary to achieve a general interest objective as defined by Member States in
conformity with Community law.

When granting rights of use, Member States shall specify whether those rights can be
transferred atthe-nitiative-of-by the-right holder of the rights, and under which
conditions.—In the case of radio frequencies, such provision shall be in accordance with
Articles 9 and 9b of Directive 2002/21/EC (Framework Directive).

Where Member States grant rights of use for a limited period of time, the duration shall
be appropriate for the service concerned in view of the objective pursued taking due
account of the need to allow for an appropriate period for investment amortisation.
Where individual rights to use radio frequencies are granted for 10 years or more and
such rights may not be transferred or leased between undertakings pursuant to

Article 9b of Directive 2002/21/EC (Framework Directive) the competent national
authority shall ensure that the criteria to grant individual rights of use apply and are
complied with for the duration of the licence, in particular upon a justified request of the
holder of the right. If those criteria are no longer applicable, the individual right of use
shall be changed into a general authorisation for the use of radio frequencies, subject to
prior notice and after a reasonable period, or shall be made transferable or leaseable
between undertakings in accordance with Article 9b of Directive 2002/21/EC (Framework

Directive).

3. Decisions on the granting of rights of use shall be taken, communicated and made
public as soon as possible after receipt of the complete application by the national
regulatory authority, within three weeks in the case of numbers that have been allocated
for specific purposes within the national numbering plan and within six weeks in the case
of radio frequencies that have been allocated to be used by electronic communications
servicesfor-specificpurpoeses-within the national frequency plan. The latter time limit shall
be without prejudice to any applicable international agreements relating to the use of
radio frequencies or of orbital positions.

4. Where it has been decided, after consultation with interested parties in accordance
with Article 6 of Directive 2002/21/EC (Framework Directive), that rights for use of
numbers of exceptional economic value are to be granted through competitive or
comparative selection procedures, Member States may extend the maximum period of
three weeks by up to a further three weeks.

With regard to competitive or comparative selection procedures for radio frequencies,
Article 7 shall apply.
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6. Competent national authorities shall ensure that radio frequencies are efficiently and
effectively used in accordance with Articles 8(2) and 9(2) of Directive 2002/21/EC
(Framework Directive). They shall ensure competition is not distorted by any transfer or
accumulation of rights of use of radio frequencies. For such purposes, Member States
may take appropriate measures such as mandating the sale or the lease of rights to use
radio frequencies.

Article 6

Conditions attached to the general authorisation and to the rights of use for radio
frequencies and for numbers, and specific obligations

1. The general authorisation for the provision of electronic communications networks or
services and the rights of use for radio frequencies and rights of use for numbers may be

subject only to the conditions listed respectively-in parts-A-B-anrd-C-of the Annex. Such
conditions shall be ebjectivelyjustified-in-relation-to-the network-or-service-concerhed;

non-discriminatory, proportionate and transparent_and, in the case of rights of use for
radio frequencies, shall be in accordance with Article 9 of Directive 2002/21/EC
(Framework Directive).

2. Specific obligations which may be imposed on providers of electronic communications
networks and services under Articles 5(1), 5(2), 6 and 8 of Directive 2002/19/EC (Access
Directive) and Articles-16,-17,-18-and-19 of Directive 2002/22/EC (Universal Service
Directive) or on those designated to provide universal service under the said Directive
shall be legally separate from the rights and obligations under the general authorisation.
In order to achieve transparency for undertakings, the criteria and procedures for
imposing such specific obligations on individual undertakings shall be referred to in the
general authorisation.

Article 7

Procedure for limiting the number of rights of use to be granted for radio
frequencies

1. Where a Member State is considering whether to limit the number of rights of use to be
granted for radio frequencies_or whether to extend the duration of existing rights other
than in accordance with the terms specified in such rights, it shall inter alia:

(a) give due weight to the need to maximise benefits for users and to facilitate the
development of competition;

(b) give all interested parties, including users and consumers, the opportunity to express
their views on any limitation in accordance with Article 6 of Directive 2002/21/EC
(Framework Directive);

(c) publish any decision to limit the granting of rights of use or the renewal of rights of
use, stating the reasons therefor;

(d) after having determined the procedure, invite applications for rights of use; and

(e) review the limitation at reasonable intervals or at the reasonable request of affected
undertakings.

3. Where the granting of rights of use for radio frequencies needs to be limited, Member
States shall grant such rights on the basis of selection criteria which must be objective,
transparent, non-discriminatory and proportionate. Any such selection criteria must give
due weight to the achievement of the objectives of Article 8 of Directive 2002/21/EC
(Framework Directive) and of the requirements of Article 9 of that Directive.

5. This Article is without prejudice to the transfer of rights of use for radio frequencies in
accordance with Article-9-Article 9b of Directive 2002/21/EC (Framework Directive).
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Article 8
No changes

Article 9
No changes

Article 10

Compliance with the conditions of the general authorisation or of rights of use and
with specific obligations

1. National regulatory authorities shall monitor and supervise compliance with the
conditions of the general authorisation or of rights of use and with the specific obligations
referred to in Article 6(2), in accordance with

Article 11.

National regulatory authorities shall have the power to may-require undertakings
providing electronic communications networks or services covered by the general
authorisation or enjoying rights of use for radio frequencies or numbers to provide all
information necessary to verify compliance with the conditions of the general
authorisation or of rights of use or with the specific obligations referred to in Article 6(2),
in accordance with Article 11.

2. Where a national regulatory authority finds that an undertaking does not comply with
one or more of the conditions of the general authorisation; or of rights of use, or with the
specific obligations referred to in Article 6(2), it shall notify the undertaking of those
findings and give the undertaking the areasenable-opportunity to state its views, -of

remedy-any-breaches—within: a reasonable time limit.

reIevant authorltv shall have the power to require the cessatlon of the breach referred to
in paragraph 2 either immediately or within a reasonable time limit and -therelevant
authority shall take appropriate and proportionate measures aimed at ensuring
compliance.

In this regard, Member States shall mayempower the relevant authorities to impose;

(a) dissuasive financial penalties where appropriate, which may include periodic penalties
having retroactive effect; and

(b) orders to cease or delay provision of a service or bundle of services which, if
continued, would result in significant harm to competition, pending compliance with
access obligations imposed following a market analysis carried out in accordance with
Article 16 of Directive 2002/21/EC

(Framework Directive).

The measures and the reasons on which they are based shall be communicated to the
undertaking concerned without delay -within ene-week-oftheir-adoption and shall
stipulate a reasonable period for the undertaking to comply with the measure.

4. Notwithstanding the provisions of paragraphs 2 and 3, Member States shall
mayempower the relevant authority to impose financial penalties where appropriate on
undertakings for failure to provide information in accordance with the obligations imposed
under Article 11(1)(a) or (b) of this Directive and e+-Article 9 of Directive 2002/19/EC
(Access Directive) within a reasonable period stipulated by the national regulatory
authority.
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5. In cases of serious orand repeated breaches of the conditions of the general
authorisation_or of;-the rights of use, or specific obligations referred to in Article 6(2),
where measures aimed at ensuring compliance as referred to in paragraph 3 of this
Article have failed, national regulatory authorities may prevent an undertaking from
continuing to provide electronic communications networks or services or suspend or
withdraw rights of use. Sanctions and penalties which are effective, proportionate and
dissuasive may be applied to cover the period of any breach, even if the breach has
subsequently been rectified.

6. Irrespective of the provisions of paragraphs 2, 3 and 5, where the relevant authority
has evidence of a breach of the conditions of the general authorisation; rights of use or of
the specific obligations referred to in Article 6(2) that represents an immediate and
serious threat to public safety, public security or public health or will create serious
economic or operational problems for other providers or users of electronic
communications networks or services or other users of the radio spectrum, it may take
urgent interim measures to remedy the situation in advance of reaching a final decision.
The undertaking concerned shall thereafter be given a reasonable opportunity to state its
views and propose any remedies. Where appropriate, the relevant authority may confirm
the interim measures, which shall be valid for a maximum of 3measures—months, but
which may, in circumstances where enforcement procedures have not been completed,
be extended for a further period of up to three months.

Article 11

Information required under the general authorisation, for rights of use and for the
specific obligations

1. Without prejudice to information and reporting obligations under national legislation
other than the general authorisation, national regulatory authorities may only require
undertakings to provide information under the general authorisation, for rights of use or
the specific obligations referred to in Article 6(2) that is proportionate and objectively
justified for:

(a) systematic or case-by-case verification of compliance with conditions 1 and 2 of Part
A, conditions 2 and 6 of Part B and conditions 2 and 7 of Part C of the Annex and of
compliance with obligations as referred to in Article 6(2);

(b) case-by-case verification of compliance with conditions as set out in the Annex where
a complaint has been received or where the national regulatory authority has other
reasons to believe that a condition is not complied with or in case of an investigation by
the national regulatory authority on its own initiative;

(c) procedures for and assessment of requests for granting rights of use;

(d) publication of comparative overviews of quality and price of services for the benefit of
consumers;

(e) clearly defined statistical purposes;

(f) market analysis for the purposes of Directive 2002/19/EC (Access Directive) or
Directive 2002/22/EC (Universal Service Directive).

(q) safequarding the efficient use and ensuring the effective management of radio
frequencies;

(h) evaluating future network or service developments that could have an impact on
wholesale services made available to competitors.

The information referred to in points (a), (b), (d), (e), and-(f), () and (h) of the first
subparagraph may not be required prior to; or as a condition for, market access.

Article 12
No changes

40
THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY



THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY

Article 13
No changes

Article 14

Amendment of rights and obligations

1. Member States shall ensure that the rights, conditions and procedures concerning
general authorisations and rights of use or rights to install facilities may only be amended
in objectively justified cases and in a proportionate manner-, taking into consideration,
where appropriate, the specific conditions applicable to transferable rights of use for radio
frequencies. Except

where proposed amendments are minor and have been agreed with the holder of the
rights or general authorisation, notice —Netice shall be given in an appropriate manner of
the intention to make such amendments and interested parties, including users and
consumers, shall be allowed a sufficient period of time to express their views on the
proposed amendments, which shall be no less than four weeks except in exceptional
circumstances.

2. Member States shall not restrict or withdraw rights to install facilities or rights of use for
radio frequencies before expiry of the period for which they were granted except where
justified and where applicable in conformity with the Annex and relevant national
provisions regarding compensation for withdrawal of rights.

Article 15

Publication of information

1. Member States shall ensure that all relevant information on rights, conditions,
procedures, charges, fees and decisions concerning general authorisations, rights of use
and rights to install facilitiesef-use is published and kept up to date in an appropriate
manner so as to provide easy access to that information for all interested parties.

Article 16
No changes

Article 17

Existing authorisations

1. Without prejudice to Article 9a of Directive 2002/21/EC (Framework Directive), Member
States shall bring general authorisations and individual rights of use already in existence
on 31 December 2009 into conformity the-date-of-entry-into-force-of- this-Directive-inte-line
with Articles 5, 6, 7 and the Annex prevrsrens of thls D|rect|ve 19 December 2011 by-at
the latest.
2. Where appllcatlon of paragraph 1 resultsina reductlon of the rights or an extenS|on of
the general ebligatiorsunder authorisations_and individual rights of use already in
existence, Member States may extend the validity of those authorisations and rights-and
obligations until 30 September 2012 at the latest, -9-menths-afterthe-date-of application
referred-to-in-Article-18(1),-second-subparagraph,-provided that the rights of other

undertakings under Community law are not affected thereby. Member States shall notify
such extensions to the Commission and state the reasons therefor.

Article 18
No changes

41
THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY



THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY

Article 19
No changes

Article 20
No changes

ANNEX

The conditions listed in this Annex provide the maximum list of conditions which may be
attached to general authorisations (Part A), rights to use radio frequencies (Part B) and
rights to use numbers (Part C) as referred to in Article 6(1) and Article 11(1)(a), within the
limits allowed under Articles 5, 6, 7, 8 and 9 of Directive 2002/21/EC (the Framework

Directive).

A. Conditions which may be attached to a general authorisation

1. Financial contributions to the funding of universal service in conformity with Directive
2002/22/EC (Universal Service Directive).

2. Administrative charges in accordance with Article 12 of this Directive.

3. Interoperability of services and interconnection of networks in conformity with Directive
2002/19/EC (Access Directive).

4. Accessibility ef-run

by end
users of numbers from the national numbering plan, numbers from the European

Telephone Numbering Space, the Universal International Freephone Numbers, and,
where technically and economically feasible, from numbering plans of other Member
States, and conditions in conformity with Directive 2002/22/EC (Universal Service

Directive).

5. Environmental and town and country planning requirements, as well as requirements
and conditions linked to the granting of access to or use of public or private land and
conditions linked to co-location and facility sharing in conformity with Directive
2002/22/EC (Framework Directive) and including, where applicable, any financial or
technical guarantees necessary to ensure the proper execution of infrastructure works.

6. "Must carry" obligations in conformity with Directive 2002/22/EC (Universal Service
Directive).

7. Personal data and privacy protection specific to the electronic communications sector
in conformity with Directive 2002/58/EC9H66/EC of the European Parllament and of the
Council (Directive o 99
and—the—p#eteeﬂen—ef—prlvacy and electronic communications) (1)+n—the

8. Consumer protection rules specific to the electronic communications sector, including
conditions in conformity with Directive 2002/22/EC (Universal Service Directive), and
conditions on accessibility for users with disabilities in accordance with Article 7 of that

Directive.Directive):

9. Restrictions in relation to the transmission of illegal content, in accordance with
Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in
the internal market (2) and restrictions in relation to the transmission of harmful content in
accordance with Article 2a(2) of Council Directive 89/552/EEC of 3 October 1989 on the
coordination of certain provisions laid down by law, regulation or administrative action in
Member States concerning the pursuit of television broadcasting activities (3).
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10. Information to be provided under a notification procedure in accordance with Article
3(3) of this Directive and for other purposes as included in Article 11 of this Directive.

11. Enabling of legal interception by competent national authorities in conformity with
Directive 2002/58/EC9#/66/EC-and Directive 95/46/EC of the European Parliament and
of the Council of 24 October 1995 on the protection of individuals with regard to the
processing of personal data and on the free movement of such data (1){4)-

1la. Terms of use for communications from public authorities to the general public for
warning the public of imminent threats and for mitigating the consequences of major
catastrophes.

12. Terms of use during major disasters or national emergencies to ensure
communications between emergency services and-autherities and authorities.
broadeasts-to-the-generalpublic-

13. Measures regarding the limitation of exposure of the general public to
electromagnetic fields caused by electronic communications networks in accordance with
Community law.

14. Access obligations other than those provided for in Article 6(2) of this Directive
applying to undertakings providing electronic communications networks or services, in
conformity with Directive 2002/19/EC (Access Directive).

15. Maintenance of the integrity of public communications networks in accordance with
Directive 2002/19/EC (Access Directive) and Directive 2002/22/EC (Universal Service
Directive) including by conditions to prevent electromagnetic interference between
electronic communications networks and/or services in accordance with Council Directive
89/336/EEC of 3 May 1989 on the approximation of the laws of the Member States
relating to electromagnetic compatibility (2).

16. Security of public networks against unauthorised access according to Directive
2002/58/EC 9#/66/EC- (Directive on Privacy and electronic communications).

17. Conditions for the use of radio frequencies, in conformity with Article 7(2) of Directive
1999/5/EC, where such use is not made subject to the granting of individual rights of use
in accordance with Article 5(1) of this Directive.

18. Measures designed to ensure compliance with the standards and/or specifications
referred to in Article 17 of Directive 2002/21/EC (Framework Directive).

19. Transparency obligations on public communications network providers providing
electronic communications services available to the public to ensure end-to-end
connectivity, in conformity with the objectives and principles set out in Article 8 of
Directive 2002/21/EC (Framework Directive), disclosure regarding any conditions limiting
access to and/or use of services and applications where such conditions are allowed by
Member States in conformity with Community law, and, where necessary and
proportionate, access by national requlatory authorities to such information needed to
verify the accuracy of such disclosure.

B. Conditions which may be attached to rights of use for radio frequencies
1. Obligation to provide abesighation-of-service or to use a type of retwork-er technology

for whrch the rights of use for the frequency has been granted |nclud|ng, where

speemc—auerewseal—serweeeappropnate coverage nd gualrty requrrements
2. Effective and efficient use of frequencies in conformity with Directive 2002/21/EC

(Framework Directive);ireludingwhere-appropriatecoveragereguirements:

3. Technical and operational conditions necessary for the avoidance of harmful
interference and for the limitation of exposure of the general public to electromagnetic
fields, where such conditions are different from those included in the general
authorisation.
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4. Maximum duration in conformity with Article 5 of this Directive, subject to any changes
in the national frequency plan.

5. Transfer of rights at the initiative of the right holder and conditions for such transfer in
conformity with Directive 2002/21/EC (Framework Directive).

6. Usage fees in accordance with Article 13 of this Directive.

7. Any commitments which the undertaking obtaining the usage right has made in the
course of a competitive or comparative selection procedure.

8. Obligations under relevant international agreements relating to the use of frequencies.
9. Obligations specific to an experimental use of radio frequencies.

C. Conditions which may be attached to rights of use for numbers

1. Designation of service for which the number shall be used, including any requirements
linked to the provision of that service and, for the avoidance of doubt, tariff principles and
maximum prices that can apply in the specific number range for the purposes of ensuring
consumer protection in accordance with Article 8(4)(b) of Directive 2002/21/EC
(Eramework Directive).

2. Effective and efficient use of numbers in conformity with Directive 2002/21/EC
(Framework Directive).

3. Number portability requirements in conformity with Directive 2002/22/EC (Universal
Service Directive).

4. Obligation to provide public directory subscriber information for the purposes of
Articles 5 and 25 of Directive 2002/22/EC (Universal Service Directive).

5. Maximum duration in conformity with Article 5 of this Directive, subject to any changes
in the national numbering plan.

6. Transfer of rights at the initiative of the right holder and conditions for such transfer in
conformity with Directive 2002/21/EC (Framework Directive).

7. Usage fees in accordance with Article 13 of this Directive.

8. Any commitments which the undertaking obtaining the usage right has made in the
course of a competitive or comparative selection procedure.

9. Obligations under relevant international agreements relating to the use of numbers.
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Consolidated text for the Universal Service Directive
2002/22/EC

As amended by Directive 2009/136/EC

UNIVERSAL SERVICE DIRECTIVE 2002/22/EC

CHAPTER |
SCOPE, AIM AND DEFINITIONS

Article 1

Scope-and-aim

Subject-matter and scope

1. Within the framework of Directive 2002/21/EC (Framework Directive), this Directive
concerns the provision of electronic communications networks and services to end-users.
The aim is to ensure the availability throughout the Community of good-quality publicly
available services through effective competition and choice and to deal with
circumstances in which the needs of end-users are not satisfactorily met by the market.
The Directive also includes provisions concerning certain aspects of terminal equipment,
including provisions intended to facilitate access for disabled end-users.

2. This Directive establishes the rights of end-users and the corresponding obligations en
of undertakings providing publicly available electronic communications networks and
services. With regard to ensuring provision of universal service within an environment of
open and competitive markets, this Directive defines the minimum set of services of
specified quality to which all end-users have access, at an affordable price in the light of
specific national conditions, without distorting competition. This Directive also sets out
obligations with regard to the provision of certain mandatory services such-as-thereta

provision of leased lines.

3. This Directive neither mandates nor prohibits conditions, imposed by providers of
publicly available electronic communications and services, limiting end-users' access to,
and/or_use of, services and applications, where allowed under national law and in
conformity with Community law, but lays down an obligation to provide information
regarding such conditions. National measures regarding end-users' access to, or use of,
services and applications through electronic communications networks shall respect the
fundamental rights and freedoms of natural persons, including in relation to privacy and
due process, as defined in Article 6 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.

4. The provisions of this Directive concerning end users' rights shall apply without
prejudice to Community rules on consumer protection, in particular Directives 93/13/EEC
and 97/7/EC, and national rules in conformity with Community law.

Article 2

(c) 'publicly available telephone service' means a service made available to the public for

originating and receiving, directly or indirectly, national or national and international calls
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and—access—to—emergency—services through a number or numbers in a national or
|nternat|onal telephone numberlng plan &nel—m—ade%en—may—whe#e—releaam—meleele—e{m

(d) 'geographic number' means a number from the national telephone numbering plan
where part of its digit structure contains geographic significance used for routing calls to
the physical location of the network termination point (NTP);

() 'non-geographic numbers' means a number from the national telephone numbering
plan that is not a geographic number. It includes, inter alia, mobile, freephone and
premium rate numbers.

Article 3
No changes

Article 4
Provision of access at a fixed location_and provision of the telephone services
1. Member States shall ensure that all reasonable requests for connection at a fixed

location to the a public telephene communications network andferaceess—to—publicly
avaiable-telephone-services-at-a-fixed-location are met by at least one undertaking.

2. The connection provided shall be capable of allewing-end-users-to-make-and-receive
lecal—national—and—international—telephone—<calls; supporting voice, facsimile

communications and data communications; at data rates that are sufficient to permit
functional Internet access, taking into account prevailing technologies used by the
majority of subscribers and technological feasibility.

3. Member States shall ensure that all reasonable requests for the provision of a publicly
available telephone service over the network connection referred to in paragraph 1 that
allows for originating and receiving national and international calls are met by at least
one undertaking.

2. The directories referred to in paragraph 1 shall comprise, subject to the provisions of
Article 11-of Directive-97/66/EC. 12 of Directive 2002/58/EC of the European Parliament
and of the Council of 12 July 2002 concerning the processing of personal data and the
protection of privacy in the electronic communications sector (Directive on privacy and
electronic communications) (1), all subscribers of publicly available telephone services.

Article 5
No changes

Article 6

Public pay telephones_and other publics voice telephony access points

1. Member States shall ensure that national regulatory authorities ean may impose
obligations on undertakings in order to ensure that public pay telephones or other public
voice telephony access points are provided to meet the reasonable needs of end-users

(") OJ L 201, 31.7.2002, p. 37.
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in terms of the geographical coverage, the number of telephones;—the or other access
points, accessibility efsuch-telephoenes to disabled end-users and the quality of services.

Article 7

Special Measures for disabled end-users

1. Unless requirements have been specified under Chapter IV which achieve the
equivalent effect, Member States shall,—where—appropriate; take specific measures for
disable-end-users-in-order to ensure that access to, and affordability of, publicly-available
telephone the services, including access to emergency services, directory enguiry
services identified in Article 4(3) and Article 5 for disabled end-users is equivalent to the
that level enjoyed by other end-users. Member States may oblige national regulatory
authorities to assess the general need and the specific requirements, including the extent
and concrete form of such specific measures for disabled end-users

3. In taking the measures referred to in paragraphs 1 and 2, Member States shall
encourage compliance with the relevant standards or specifications published in
accordance with Articles 17 and 18 of Directive 2002/21/EC (Framework Directive).

Article 8

Designation of undertakings

3. When an undertaking designated in accordance with paragraph 1 intends to dispose
of a substantial part or all of its local access network assets to a separate legal entity
under different ownership, it shall inform in advance the national requlatory authority in a
timely manner, in_order to allow that authority to assess the effect of the intended
transaction on the provision of access at a fixed location and of telephone services
pursuant to Article 4. The national requlatory authority may impose, amend or withdraw
specific obligations in accordance with Article 6(2) of Directive 2002/20/EC (Authorisation

Directive).

Article 9

Affordability of tariffs

1. National requlatory authorities shall monitor the evolution and level of retail tariffs of
the services identified in Articles 4 ;5:6-and to 7 as falling under the universal service
obligations and either provided by designated undertakings or available on the market, if
no_undertakings are designated in relation to those services, in _particular in relation to
national consumer prices and income.

2. Member States may, in the light of national conditions, require that designated
undertakings provide to consumers tariff options or packages to-censumers which depart
from those provided under normal commercial conditions, in particular to ensure that
those on low incomes or with special social needs are not prevented from accessing or
the network referred to in Article 4(1) or from using the publicly available telephone
service services identified in Article 4(3) and Articles 5, 6 and 7 as falling under the
universal service obligations and provided by designated undertakings

Article 10
No changes

Article 11

Quality of service of designated undertakings

4. National requlatory authorities shall be able to set performance targets for these
undertakings with _universal service obligations atleastunder-Article4. In so doing,
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national requlatory authorities shall take account of views of interested parties, in
particular as referred to in Article 33.

Article 12
No changes

Article 13
No changes

Article 14
No changes

Article 15
No changes

CHAPTER 11l
REGULATORY CONTROLS ON UNDERTAKINGS WITH SIGNIFICANT MARKET
POWER IN SPECIFIC_ RETAIL MARKETS

Article 17

Regulatory controls on retail services
1. Member States shall ensure that national requlatory authorities impose appropriate
reqgulatory obligations on undertakings identified as having significant market power on a

48
THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY



THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY

given retail market in accordance with Article 14 of Directive 2002/21/EC (Framework

Directive) where:

(a) as a result of a market analysis carried out in accordance with Article 16 of Directive
2002/21/EC (Framework Directive), a national regulatory authority determines that a
given retail market identified in accordance with Article 15 of Direective 2002/21/EC
{FrameworkDirective) that Directive is not effectively competitive; and

(b) the national regulatory authority concludes that obligations imposed under Articles 9
to 13 of Directive 2002/19/EC (Access Directive) —er-Article-19-of-this-Direetive would not
result in the achievement of the objectives set out in Article 8 of Directive 2002/21/EC
(Framework Directive).
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CHAPTER IV
END-USER INTERESTS AND RIGHTS

Article 20
Contracts

& 1. Member States shall ensure that, where when subscribing to services providing
connection andleraccess to a the public telephone communications network and/or
publicly available electronic communications services, consumers, and other end-users
S0 requesting, have a right to a contract with an undertaking or undertakings providing
such connection and/or services. The contract shall specify in a clear, comprehensive
and easily accessible form at least:

(a) the identity and address of the supplier undertaking;
(b) the services provided, including in particular,

— whether or not access to emergency services and caller location information is being
provided, and any limitations on the provision of emergency services under Article 26,

— information on any other conditions limiting access to and/or use of services and
applications, where such conditions are permitted under national law in accordance with
Community law,

— the minimum service quality levels offered—as—welas, namely the time for the initial
connection and, where appropriate, other quality of service parameters, as defined by the
national regulatory authorities,

— information on any procedures put in place by the undertaking to measure and shape
traffic so as to avoid filling or overfilling a network link, and information on how those
procedures could impact on service quality,

— the types of maintenance service offered and customer support services provided, as
well as the means of contacting these services,

— any restrictions imposed by the provider on the use of terminal equipment supplied;

(c) the-types—of-maintenance-service—offered; where an obligation exists under Article

25, the subscriber's options as to whether or not to include his or her personal data in a
directory, and the data concerned;
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(d) particulars-details of prices and tariffs, and-the means by which up-to-date information
on all applicable tariffs and maintenance charges may be obtained; , payment methods
offered and any differences in costs due to payment method:;

(e) the duration of the contract; and the conditions for renewal and termination of services
and of the contract, including:

— any minimum usage or duration required to benefit from promotional terms,

— any charges related to portability of numbers and other identifiers,

— any charges due on termination of the contract, including any cost recovery with
respect to terminal equipment;

(f) any compensation and the refund arrangements which apply if contracted service
quality levels are not met; and

(g) the methed means of initiating procedures for the settlement of disputes in
accordance with Article 34,

(h) the type of action that might be taken by the undertaking in reaction to security or
inteqrity incidents or threats and vulnerabilities.

Member States may extend-these-ebligations-to-cover-otherend-users also require that

the contract include any information which may be provided by the relevant public
authorities for this purpose on the use of electronic communications networks and

services pm%ethe#&han%ese—pmw&mg—ewreeﬁen—and#epaeeess to the-public

be de_engage in such
een#aets unlawful actlvmes or to disseminate harmful content and on the means of

protection against risks to personal security, privacy and personal data, referred to in
Article 21(4) and relevant to the service provided.

2. Member States may-extend-this-obligation-to-cover-otherend-user—4-Subscribers shall

ensure that subscribers have a right to withdraw from their contract without penalty upon
notice of prepesed-medifications-n modification to the contractual conditions proposed by
the undertakings providing electronic communications networks and/or services.
Subscribers shall be given adequate notice, not shorter than one month, ahead of any
such modifications, and shall be informed at the same time of their right to withdraw,
without penalty, from sueh—centracts, their _contract if they do not accept the new
conditions. Member States shall ensure that national requlatory authorities are able to
specify the format of such notifications.

Article 21
Transparency and publication of information
1. Member States shall ensure that national regulatory authorities are able to oblige
undertakings providing public _electronic _communications networks and/or publicly
available electronic _communications services to publish transparent, comparable,
adequate and up-to-date information on applicable prices and tariffs, on_any charges
due on termination of a contract and on standard terms and conditions in respect of
access to, and use of-publicly—-avatable-telephone services is—available provided by
them to end-users and consumers; in accordance with the-prevision—of Annex Il. Such
information_shall be published in a clear, comprehensive and easily accessible form.
National regulatory authorities may specify additional requirements regarding the form
in which such information is to be published.
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2. National regulatory authorities shall encourage the provision of comparable
information to enable end-users;,—as—tfar-as—appropriate; and consumers to make an
independent evaluation of the cost of alternative usage patterns, by—+eans—of- for
instance by means of interactive guides or similar techniques. Where such facilities are
not available on the market free of charge or at a reasonable price, Member States
shall ensure that national regulatory authorities are able to _make such guides or
technigues available themselves or through third party procurement. Third parties shall
have a right to use, free of charge, the information published by undertakings providing
electronic _communications _networks and/or __ publicly  available electronic
communications services for the purposes of selling or making available such
interactive quides or similar techniques.

3. Member_ States shall ensure that national requlatory authorities are able to oblige
undertakings providing public _electronic _communications networks and/or _publicly
available electronic communications services to inter alia:

(a) provide applicable tariff information to subscribers regarding any number or _service
subject to particular_pricing conditions; with respect to individual cateqgories of services,
national regulatory authorities may require such information to be provided immediately
prior to connecting the call;

(b) inform subscribers of any change to access to emergency services or _caller location
information in the service to which they have subscribed;

(c) inform subscribers of any change to conditions limiting access to and/or use of
services and applications, where such conditions are permitted under national law in
accordance with Community law;

(d) provide information on any procedures put in place by the provider to measure and
shape traffic_ so as to avoid filling or overfiling a network link, and on how those
procedures could impact on service gquality;

(e) inform subscribers of their right to determine whether or not to include their personal
data in a directory, and of the types of data concerned, in accordance with Article 12 of
Directive 2002/58/EC (Directive on privacy and electronic communications); and

(f) reqularly inform disabled subscribers of details of products and services designed for
them.

If deemed appropriate, national regulatory authorities may promote self- or co-requlatory
measures prior to imposing any obligation.

4. Member States may require that the undertakings referred to in paragraph 3
distribute public interest information free of charge to existing and new subscribers,
where appropriate, by the same means as those ordinarily used by them in their
communications with subscribers. In such a case, that information shall be provided by
the relevant public authorities in a standardised format and shall, inter alia, cover the
following topics:

(a) the most common uses of electronic communications services to engage in unlawful
activities or to disseminate harmful content, particularly where it may prejudice respect
for the rights and freedoms of others, including infringements of copyright and related
rights, and their legal consequences; and

(b) the means of protection against risks to personal security, privacy and personal data
when using electronic communications services.

Article 22

Quality of service

1. Member States shall ensure that national regulatory authorities are, after taking
account of the views of interested parties, able to require undertakings that provide
publicly available electronic communications networks and/or services to publish
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comparable, adequate and up-to-date information for end-users on the quality of their
services—Fhe and on measures taken to ensure equivalence in access for disabled end-
users. That information shall, on request, alse be supplied to the national regulatory
authority in advance of its publication.

2. National regulatory authorities may specify, inter alia, the quality of service
parameters to be measured; and the content, form and manner of the information to be
published, including possible quality certification mechanisms, in order to ensure that
end-users, including disabled end-users, have access to comprehensive, comparable,
reliable and user-friendly information. Where appropriate, the parameters, definitions
and measurement methods given set out in Annex Il eeuld may be used.

3. In order to prevent the degradation of service and the hindering or slowing down of
traffic over networks, Member States shall ensure that national requlatory authorities
are _able to _set minimum_quality of service requirements on an undertaking or
undertakings providing public communications networks.

National requlatory authorities shall provide the Commission, in_good time before
setting any such requirements, with a summary of the grounds for action, the envisaged
requirements and the proposed course of action. This information shall also be made
available to the Body of European Regulators for Electronic Communications (BEREC).
The Commission _may, having examined such information, make comments or
recommendations thereupon, in particular to ensure that the envisaged requirements
do not adversely affect the functioning of the internal market. National requlatory
authorities _shall take the utmost account of the Commission's comments or
recommendations when deciding on the requirements.

Article 23
negrity-of the-network Availability of services
Member States shall take all necessary steps measures to ensure the integrity—of-the

public-telephone-network—at-fiexed-locations—and.—fullest possible availability of publicly

available telephone services provided over public communications networks in the event
of catastrophlc network breakdown or in cases of force majeure the—a#arlalemty—et—the

Member States shaII ensure that undertaklngs providing publlcly avallable telephone
services at-fixedlocations take all reasonable—steps necessary measures to ensure
uninterrupted access to emergency services.

Article 23a

Ensuring equivalence in access and choice for disabled end-users

1. Member States shall enable relevant national authorities to specify, where
appropriate, requirements to _be met by undertakings providing publicly available
electronic communication services to ensure that disabled end-users:

(a) have access to electronic communications services equivalent to that enjoyed by
the majority of end-users; and

(b) benefit from the choice of undertakings and services available to the majority of end-
users.

2. In order to be able to adopt and implement specific arrangements for disabled end-
users, Member States shall encourage the availability of terminal equipment offering
the necessary services and functions.

Article 24
No changes
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Article 25

Operatorassistance-and Telephone directory enquiry services

1. Member States shall ensure that subscribers to publicly available telephone services
have the right to have an entry in the publicly available directory referred to in Article
5(1)(a) and to have their_information made available to providers of directory enquiry
services and/or directories in accordance with paragraph 2.

3. Member States shall ensure that all end-users provided with a cennectionto-the
public publicly available telephone netwerk service can access operater—assistance
services—directory enquiry services. National requlatory authorities shall be able to
impose obligations and_conditions on undertakings that control access of end-users for
the provision of directory enquiry services in accordance with the provisions of Article
5-3(b)_of Directive 2002/19/EC (Access Directive). Such obligations and conditions shall
be objective, equitable, non-discriminatory and transparent.

4. Member States shall not maintain any regulatory restrictions which prevent end-
users in one Member State from accessing directly the directory enquiry service in
another Member State- by voice call or SMS, and shall take measures to ensure such
access in accordance with Article 28.

5. Paragraphs 1 2,3-and to 4 shall apply subject to the requirements of Community
legislation on the protection of personal data and privacy and, in particular, Article-11-of
Directive—97/66/EC Article 12 of Directive 2002/58/EC (Directive on privacy and
electronic communications).

Article 26
Sirgle Emergency services and the single European emergency call number

1. Member States shall ensure that—r-addition-to-any-othernational-emergency-call
numbers specified by the national regulatory authorities, all end-users of publicly
avaiable-telephone-services the service referred to in paragraph 2, including users of

public pay telephones, are able to call the emergency services free of charge and without
having to use any means of payment, by using the single European emergency call
number "112" and any national emergency call number specified by Member States.

2. Member_ States, in_consultation with national regulatory authorities, emergency
services and providers, shall ensure that undertakings providing end-users with _an
electronic communications service for originating national calls to a number or numbers
in a national telephone numbering plan provide access to emergency services.

2 3. Member States shall ensure that calls to the single European emergency call
number "112" are appropriately answered and handled in a the manner best suited to
the national organisation of emergency systems and—within—the—technological
possibilities—of the—networks. Such calls shall be answered and handled at least as
expeditiously and effectively as calls to the national emergency number or numbers,
where these continue to be in use.

4. Member_ States shall ensure that access for disabled end-users to emergency
services is_equivalent to that enjoyed by other end-users. Measures taken to ensure
that disabled end-users are able to access emergency services whilst travelling in other
Member States shall be based to the greatest extent possible on European standards
or_specifications published in accordance with the provisions of Article 17 of Directive
2002/21/EC (Framework Directive), and they shall not prevent Member States from
adopting additional requirements in order to pursue the objectives set out in this Article.

3} 5. Member States shall ensure that undertakings-which-eperate—public-telephone
networks concerned make caller location information available to-the-autherities free of
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charge to the authority handling emergencies,—to—extent—technically—feasible—for

emergency calls as soon as the call reaches that authority. This shall apply to all calls
to the single European emergency call number "112". Member States may extend this
obligation to cover calls to national emergency numbers. Competent requlatory
authorities shall lay down criteria for the accuracy and reliability of the caller location
information provided.

4y 6. Member States shall ensure that citizens are adequately informed about the
existence and use of the single European emergency call number "112", in particular
through initiatives specifically targeting persons travelling between Member States.

7. In order to ensure effective access to "112" services in _the Member States, the
Commission, having consulted BEREC, may adopt technical implementing measures.
However, these technical implementing measures shall be adopted without prejudice to,
and shall have no impact on, the organisation of emergency services, which remains of
the exclusive competence of Member States.

Those measures, designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with
scrutiny referred to in Article 37(2).

Article 27

European telephone access codes

1. Member States shall ensure that the "00" code is the standard international access
code. Special arrangements for making calls between adjacent locations adjacent to

one another across borders between Member States may be established or continued.

Fhe End-users oefpubliclyavatable-telephone-services in the locations concerned shall

be fully informed of such arrangements.

2. A legal entity, established within the Community and designated by the Commission,
shall have sole responsibility for the management, including number_assignment, and
promotion of the European Telephony Numbering Space (ETNS). The Commission
shall adopt the necessary implementing rules.

QZ—) 3 Member States shall ensure that all undertaklngs that epe#ate—pubhc—telephene

reeevepthe—eest—et—the—eem;ey&%e—ef—e&”s—en—ﬂs—netweﬁ( prowde DUb|IC|V avallable

telephone services allowing international calls handle all calls to and from the ETNS at
rates similar to those applied for calls to and from other Member States.

Article 27a

Harmonised numbers for harmonised services of social value, including the
missing children hotline number

1. Member States shall promote the specific numbers in the numbering range beginning
with "116" identified by Commission Decision 2007/116/EC of 15 February 2007 on
reserving the national humbering range beginning with "116" for harmonised numbers
for harmonised services of social value [(). They shall encourage the provision within
their territory of the services for which such humbers are reserved.

2. Member States shall ensure that disabled end users are able to access services
provided under the "116" numbering range to the greatest extent possible. Measures
taken to facilitate disabled end-users' access to such services whilst travelling in other
Member States shall be based on compliance with relevant standards or specifications
published in accordance with Article 17 of Directive 2002/21/EC (Framework Directive).
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3. Member States shall ensure that citizens are adequately informed of the existence
and use of services provided under the "116" numbering range, in particular through
initiatives specifically targeting persons travelling between Member States.

4. Member States shall, in addition to measures of general applicability to all humbers
in the "116" numbering range taken pursuant to paragraphs 1, 2, and 3, make every
effort to_ensure that citizens have access to a service operating a hotline to report
cases of missing children. The hotline shall be available on the number "116000".

5. In order to ensure the effective implementation of the "116" numbering range, in
particular the missing children hotline _number "116000", in the Member States,
including access for disabled end-users when travelling in other Member States, the
Commission, having consulted BEREC, may adopt technical implementing measures.
However, these technical implementing measures shall be adopted without prejudice
to, and shall have no impact on, the organisation of these services, which remains of
the exclusive competence of Member States.

Those measures, designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the requlatory procedure with
scrutiny referred to in Article 37(2).

Article 28

Nen-geographicnumbers Access to numbers and services

1. Member States shall ensure that end-users—from-otherMember-States-are-able-to
i fthi i #ory, where technically and

economically feasible, and except where a called subscriber has chosen for commercial

reasons to limit access by calling parties located in specific geographical areas-,

relevant national authorities take all necessary steps to ensure that end users are able

to:

(a) access and use services using non-geographic numbers within the Community; and

b) access all numbers provided in the Community, reqgardless of the technology and
devices used by the operator, including those in the national numbering plans of
Member States, those from the ETNS and Universal International Freephone Numbers

(UIEN).

2. Member States shall ensure that the relevant authorities are able to require
undertakings providing public _communications networks and/or publicly available
electronic_communications _services to block, on a case-by-case basis, access to
numbers or services where this is justified by reasons of fraud or misuse and to require
that in such cases providers of electronic communications services withhold relevant
interconnection or other service revenues

Article 29

Provision of additional facilities

1. Without prejudice to Article 10(2), Member States shall ensure that national
regulatory authorities are able to require all undertakings that eperate—public—provide
publicly available telephone services and/or access to public communications networks
to make available to-the-end-users all or part of the additional facilities listed in Part B of
Annex | Rart-B, subject to technical feasibility and economic viability, as well as all or
part of the additional facilities listed in Part A of Annex |.
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Article 30

NumberportabHity Facilitating change of provider
1. Member States shall ensure that all subscribers ef-publich—available—telephone
services,—including—mobie—services; with numbers from the national telephone

numbering plan who so request can retain their number(s) independently of the

undertaking providing the service in_accordance with the provisions of Part C of Annex

2. National regulatory authorities shall ensure that pricing fer-interconnection between
operators and/or service providers related to the provision of number portability is cost-
oriented, and that direct charges to subscribers, if any, do not act as a disincentive fer
the-use-of these-facilities subscribers against changing service provider.

4. Porting of numbers and their subsequent activation shall be carried out within the
shortest possible time. In any case, subscribers who have concluded an agreement to
port a number to a new undertaking shall have that number activated within one

working day.

Without prejudice to the first subparagraph, competent national authorities may
establish _the global process of porting of numbers, taking into account national
provisions _on_contracts, technical feasibility and the need to maintain_continuity of
service to the subscriber. In any event, loss of service during the process of porting
shall not exceed one working day. Competent national authorities shall also take into
account, where necessary, measures ensuring that subscribers are protected
throughout the switching process and are not switched to another provider against their
will.

Member States shall ensure that appropriate sanctions on undertakings are provided
for, including an obligation to compensate subscribers in case of delay in porting or
abuse of porting by them or on their behalf.

5. Member States shall ensure that contracts concluded between consumers and
undertakings providing electronic_communications services do _not mandate an initial
commitment period that exceeds 24 months. Member States shall also ensure that
undertakings offer users the possibility to subscribe to a contract with a maximum
duration of 12 months.

6. Without prejudice to any minimum contractual period, Member States shall ensure
that conditions and procedures for contract termination do not act as a disincentive
against changing service provider.

Article 31

“Must carry" obligations

1. Member States may impose reasonable "must carry" obligations, for the transmission
of specified radio and television broadcast channels and complementary services,
particularly accessibility services to enable appropriate access for disabled end-users,
on undertakings under their jurisdiction providing electronic communications networks
used for the distribution of radio or television breadeasts broadcast channels to the
public where a significant number of end-users of such networks use them as their
principal means to receive radio and television breadeasts broadcast channels. Such
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obligations shall only be imposed where they are necessary to meet clearlydefined
general interest objectives as clearly defined by each Member State and shall be
proportionate and transparent.

The obligations referred to in _the first subparagraph shall be subject-to—periodical
reviewed by the Member States at the latest within one year of 25 May 2011 except
where Member States have carried out such a review within the previous two years.

Member States shall review "must carry" obligations on a reqular basis.

CHAPTER V
GENERAL AND FINAL PROVISIONS

Article 32
No changes

Article 33

Consultation with interested parties

1. Member States shall ensure as far as appropriate that national regulatory authorities
take account of the views of end-users, and consumers (including, in particular, disabled
users consumers), manufacturers and undertakings that provide electronic
communications networks and/or services on issues related to all end-user and
consumer rights concerning publicly available electronic communications services, in
particular where they have a significant impact on the market.

In_particular, Member States shall ensure that national requlatory authorities establish a
consultation mechanism_ensuring that in their decisions on issues related to end-user
and consumer rights concerning publicly available electronic communications services,
due consideration is given to consumer interests in electronic communications.

3. Without prejudice to national rules in_conformity with Community law promoting
cultural and media policy objectives, such as cultural and linguistic diversity and media
pluralism, national regulatory authorities and other relevant authorities may promote
cooperation between undertakings providing electronic _communications _networks
and/or_services and sectors interested in the promotion of lawful content in electronic
communication networks and services. That cooperation may also include coordination
of the public interest information to be provided pursuant to Article 21(4) and the
second subparagraph of Article 20(1).

Article 34

Out-of-court dispute resolution

1. Member States shall ensure that transparent, non-discriminatory, simple and
inexpensive out-of-court procedures are available for dealing with unresolved disputes;
inveolving between consumers;+elating-to-issues-covered-by and undertakings providing
electronic_ communications networks and/or_services arising under_this Directive and
relating to the contractual conditions and/or performance of contracts concerning the
supply of those networks and/or services. Member States shall adopt measures to
ensure that such procedures enable disputes to be settled fairly and promptly and may,
where warranted, adopt a system of reimbursement and/or compensation. Such
procedures shall enable disputes to be settled impartially and shall not deprive the
consumer of the legal protection afforded by national law. Member States may extend
these obligations to cover disputes involving other end-users.
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Article 35

Fechnicaladjustment Adaptation of annexes

Measures designed to amend non-essential elements of this Directive and
Amendments necessary to adapt Annexes I, II, lll, ¥ and MH VI to technological
developments or te changes in market demand shall be adopted by the Commission
acting in accordance with the regulatory procedure with scrutiny referred to in Article
37(2).

Article 36
Notification monitoring and review procedures

universal _service obllgatlons |mposed upon undertaklngs deS|qnated as havmq

universal service obligations. Any changes affecting these obligations or of the
undertakings affected under the provisions of this Directive shall be notified to the
Commission without delay.

Article 37

Committee procedure

1. The Commission shall be assisted by the Communications Committee; set up by
under Article 22 of Directive 2002/21/EC (Framework Directive).

2. Where reference is made to this paragraph, Articles 5a(1) to (4) and Article 7 of
Decision 1999/468/EC shall apply, having regard to the provisions of Article 8 thereof.

Article 38
No changes

Article 39
No changes

Article 40
No changes

ANNEX |

DESCRIPTION OF FACILITIES AND SERVICES REFERRED TO IN ARTICLE 10
(CONTROL OF EXPENDITURE), ARTICLE 29 (ADDITIONAL FACILITIES) AND
ARTICLE 30 (FACILITATING CHANGE OF PROVIDER)

Part A: Facilities and services referred to in Article 10

(a) Itemised billing

Member States are to ensure that national regulatory authorities, subject to the
requirements of relevant legislation on the protection of personal data and privacy, may
lay down the basic level of itemised bills which are to be provided by desighated
undertakings (as—established-in—-Article-8) to consumers subscribers free of charge in

order that they can:
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(i) allow verification and control of the charges incurred in using the public telephone
communications network at a fixed location and/or related publicly available telephone
services;; and

(i) adequately monitor their usage and expenditure and thereby exercise a reasonable
degree of control over their bills.

Where appropriate, additional levels of detail may be offered to subscribers at reasonable
tariffs or at no charge.

Calls which are free of charge to the calling subscriber, including calls to helplines, are
not to be identified in the calling subscriber's itemised bill.

(b) Selective ealls barring for outgoing calls or_premium SMS or MMS, or, where
technically feasible, other kinds of similar applications, free of charge

i.e. the facility whereby the subscriber can, on request to the designated undertaking
that provides telephone serviceprovider services, bar outgoing calls or premium SMS
or MMS or other kinds of similar applications of defined types or to defined types of
numbers free of charge.

(c) Pre-payment systems

Member States are to ensure that national regulatory authorities may require
designated undertakings to provide means for consumers to pay for access to the
public telephene communications network and use of publicly available telephone
services on pre-paid terms.

(d) Phased payment of connection fees

Member States are to ensure that national regulatory authorities may require
designated undertakings to allow consumers to pay for connection to the public
telephene communications network on the basis of payments phased over time.

(e) Non-payment of bills

Member States are to authorise specified measures, which are to be proportionate, non
discriminatory and published, to cover non-payment of telephone bills forthe-use-of-the
public-telephonenetwork—at-fixedHlocations issued by undertakings. These measures
are to ensure that due warning of any consequent service interruption or disconnection
is given to the subscriber beforehand. Except in cases of fraud, persistent late payment
or non payment, these measures are to ensure, as far as is technically feasible; that
any service interruption is confined to the service concerned. Disconnection for non
payment of bills should take place only after due warning is given to the subscriber.
Member States may allow a period of limited service prior to complete disconnection,
during which only calls that do not incur a charge to the subscriber (e.g. "112" calls) are
permitted.

(f) Tariff advice

i.e. the facility whereby subscribers may request the undertaking to provide information
regarding alternative lower-cost tariffs, if available.

(g) Cost control

i.e. the facility whereby undertakings offer other means, if determined to be appropriate
by national requlatory authorities, to _control the costs of publicly available telephone
services, including free-of-charge alerts to consumers in case of abnormal or excessive
consumption patterns.

60
THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY



THIS IS NOT A LEGAL DOCUMENT AND IS FOR ILLUSTRATIVE PURPOSES ONLY
Part B: List-of Facilities referred to in Article 29
(a) Tone dialling or DTMF (dual-tone multi-frequency operation)

i.e. the public communications network and/or publicly available telephone retweork
services supports the use of DTMF tones as defined in ETSI ETR 207 for end-to-end
signalling throughout the network both within a Member State and between Member
States.

(b) Calling-line identification
i.e. the calling party's number is presented to the called party prior to the call being
established.

This facility should be provided in accordance with relevant legislation on protection of
personal data and privacy, in particular Directive 97466/EC 2002/58/EC (Directive on
privacy and electronic communications).

To the extent technically feasible, operators should provide data and signals to facilitate
the offering of calling-line identity and tone dialling across Member State boundaries.

Part C: Implementation of the number portability provisions referred to in Article 30

The requirement that all subscribers with numbers from the national nhumbering plan,
who so request can retain their number(s) independently of the undertaking providing
the service shall apply:

(a) in the case of geographic numbers, at a specific location; and

(b) in the case of non-geographic numbers, at any location.

This Part does not apply to the porting of numbers between networks providing services
at a fixed location and mobile networks.

ANNEX I

INFORMATION TO BE PUBLISHED IN ACCORDANCE WITH ARTICLE 21
(TRANSPARENCY AND PUBLICATION OF INFORMATION)

The national regulatory authority has a responsibility to ensure that the information in
this Annex is published, in accordance with Article 21. It is for the national regulatory
authority to decide which information is to be published by the undertakings providing
public telephene communications networks and/or publicly available telephone services
and which information is to be published by the national regulatory authority itself, so as
to ensure that consumers are able to make informed choices.

1. Name(s) and address(es) of undertaking(s)

i.e. names and head office addresses of undertakings providing public telephone
communications networks and/or publicly available telephone services.

2. Publicly-available-telephone-services-offered Description of services offered
2.1. Scope of publicly-telephoene services offered

2.2. Standard tariffs eeverinrg indicating the services provided and the content of each

tariff _element (e.q. charges for access, all types of usage charges, maintenance
charges), and including details of standard discounts applied and special and targeted
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tariff schemes and any additional charges, as well as costs with respect to terminal
equipment.
2.5. Standard contract conditions, including any minimum contractual period,

termination of the contract and procedures and direct charges related to the portability
of numbers and other identifiers, if relevant.

4. Information about rights as regards universal service, including, where appropriate,
the facilities and services mentioned in Annex I.

ANNEX Il

QUALITY OF SERVICE PARAMETERS

Supphr-time—and Quality-of-Service Parameters, Definitions and Measurement
Methods referred to in Articles 11 and 22

For undertakings providing access to a public communications network

PARAMETER

(Note 1)

DEFINITION
MEASUREMENT METHOD
Supply time for initial connection
ETSHEG 201 769-1

ETSI EG 202 057
ETSHEG 201 769-1

ETSI EG 202 057

Fault rate per access line
EFSHEG201769-1

ETSI EG 202 057
EFSHEG201769-1

ETSI EG 202 057

Fault repair time
ETSHEG 201 769-1

ETSI EG 202 057
ETSHEG 201 769-1

ETSI EG 202 057

For undertakings providing a publicly telephone service

Call set up time
(Note 2)

EFSIHEG201769-1
ETSI EG 202 057

EFSHEG201+769-1
ETSI EG 202 057

Response times for directory enquiry services

(Note 1) parameters should allow for performance to be analysed at a regional level (i.e. no less than
level 2 in the Nomenclature of Territrorial Units for Statistics (NUTS) established by
Eurostat).

(Note 2) N jember States may decide not to require up-to-date information concerning the
performance for these two parameters to be kept if evidence is available to show that
performance in these two areas is satisfactory
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EFSHEG201+769-1
ETSI EG 202 057

EFSIHEG201769-1
ETSI EG 202 057

Proportion of coin and card operated public pay-telephones in working order
ETSHEG201-769-1

ETSI EG 202 057
EFSHEG201+769-1
ETSI EG 202 057

Bill correctness complaints
ETSHEG201-769-1

ETSI EG 202 057
ETFSIEG 201 769-1
ETSI EG 202 057
Unsuccessful call ratio

(Note 2)
ETSIEG 201 769-1

ETSI EG 202 057
EFSHEG201+769-1
ETSI EG 202 057

ANNEX VI

INTEROPERABILITY OF DIGITAL CONSUMER EQUIPMENT REFERRED TO IN
ARTICLE 24

1. Fhe Common scrambling algorithm and free-to-air reception

All consumer equipment intended for the reception of conventional digital television
signals (i.e. broadcasting via terrestrial, cable or satellite transmission which is primarily
intended for fixed reception, such as DVB-T, DVB-C or DVB-S), for sale or rent or
otherwise made available in the Community, capable of descrambling digital television
signals, is to possess the capability to:

— allow the descrambling of such signals according to the a common European
scrambling algorithm as administered by a recognised European standards organisation,
currently ETSI,

— display signals that have been transmitted in the clear provided that, in the event that
such equipment is rented, the rentee renter is in compliance with the relevant rental
agreement.

2. Interoperability for analogue and digital television sets

Any analogue television set with an integral screen of visible diagonal greater than 42 cm
which is put on the market for sale or rent in the Community is to be fitted with at least
one open interface socket, as standardised by a recognised European standards
organisation, e.g. as given in the GENELEC Cenelec EN 50 049-1:1997 standard,
permitting simple connection of peripherals, especially additional decoders and digital
receivers.

Any digital television set with an integral screen of visible diagonal greater than 30 cm
which is put on the market for sale or rent in the Community is to be fitted with at least
one open interface socket (either standardised by, or conforming to a standard adopted
by, a recognised European standards organisation, or conforming to an industry-wide
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specification) e.g. the DVB common interface connector, permitting simple connection
of peripherals, and able to pass all the elements of a digital television signal, including
information relating to interactive and conditionally accessed services.
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Consolidated text for the e-Privacy Directive
2002/58/EC

As amended by Directive 2009/136/EC

E-PRIVACY DIRECTIVE 2002/58/EC

Article 1

Scope and aim

1. This Directive provides forharmenises the harmonisation of the national provisions-ef
the-Member-States-required to ensure an equivalent level of protection of fundamental
rights and freedoms, and in particular the right to privacy_and confidentiality, with respect
to the processing of personal data in the electronic communication sector and to ensure
the free movement of such data and of electronic communication equipment and services
in the Community

Article 2

Definitions

Save as otherwise provided, the definitions in Directive 95/46/EC and in

Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on
a common regulatory framework for electronic communications networks and services
(Framework Directive) *, shall apply:

(a) ‘user means any natural person using a publicly available electronic communications
service, for private or business purposes, without necessarily having subscribed to this
service,

(b) ‘traffic data’” means any data processed for the purpose of the conveyance of a
communication on an electronic communications network or for the billing thereof;

(c) ‘location data’ means any data processed in an electronic communications network_or
by an electronic communications service, indicating the geographic position of the
terminal equipment of a user of a publicly available electronic communications service;
(d) ‘communication’ means any information exchanged or conveyed between a finite
number of parties by means of a publicly available electronic communications service.
This does not include any information conveyed as part of a broadcasting service to the
public over an electronic communications network except to the extent that the
information can be related to the identifiable subscriber or user receiving the information;

e allowd (cation in roal time.

(f) ‘consent’ by a user or subscriber corresponds to the data subject's consent in Directive
95/46/EC;

(g) ‘value added service’ means any service which requires the processing of traffic data
or location data other than traffic data beyond what is necessary for the transmission of a
communication or the billing thereof;

(h) ‘electronic mail’ means any text, voice, sound or image message sent over a public
communications network which can be stored in the network or in the recipient's terminal
equipment until it is collected by the recipient.

() 'personal data breach' means a breach of security leading to the accidental or unlawful
destruction, loss, alteration, unauthorised disclosure of, or access to, personal data

! OJ L 108, 24.4.2002, p.33.
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transmitted, stored or otherwise processed in connection with the provision of a publicly
available electronic communications service in the Community.

Article 3

Services concerned
1. This Directive shall apply to the processing of personal data in connection with the
provision of publicly available electronic communications services in public
communications networks in the Community-, including public communications networks
supporting data collection and identification devices.

Article 4
Security of processing

la. Without prejudice to Directive 95/46/EC, the measures referred to in paragraph 1
shall at least:

— ensure that personal data can be accessed only by authorised personnel for legally
authorised purposes,

— protect personal data stored or transmitted against accidental or unlawful destruction,
accidental loss or alteration, and unauthorised or unlawful storage, processing, access or
disclosure, and

— ensure the implementation of a security policy with respect to the processing of
personal data.

Relevant national authorities shall be able to audit the measures taken by providers of
publicly available electronic communication services and to issue recommendations
about best practices concerning the level of security which those measures should
achieve.

3. In the case of a personal data breach, the provider of publicly available electronic
communications services shall, without undue delay, notify the personal data breach to
the competent national authority.

When the personal data breach is likely to adversely affect the personal data or privacy
of a subscriber or individual, the provider shall also notify the subscriber or individual of
the breach without undue delay.

Notification of a personal data breach to a subscriber or individual concerned shall not be
required if the provider has demonstrated to the satisfaction of the competent authority
that it has implemented appropriate technological protection measures, and that those
measures were applied to the data concerned by the security breach. Such technological
protection _measures shall render the data unintelligible to any person who is not
authorised to access it.

Without prejudice to the provider's obligation to notify subscribers and individuals
concerned, if the provider has not already notified the subscriber or individual of the
personal data breach, the competent national authority, having considered the likely
adverse effects of the breach, may require it to do so.

The notification to the subscriber or individual shall at least describe the nature of the
personal data breach and the contact points where more information can be obtained,
and shall recommend measures to mitigate the possible adverse effects of the personal
data breach. The notification to the competent national authority shall, in addition,
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describe the consequences of, and the measures proposed or taken by the provider to
address, the personal data breach.

4. Subject to_any technical implementing measures adopted under paragraph 5, the
competent national authorities may adopt quidelines and, where necessary, issue
instructions concerning the circumstances in_which providers are required to notify
personal data breaches, the format of such notification and the manner_in which the
notification is to be made. They shall also be able to audit whether providers have
complied with their notification obligations under _this paragraph, and shall impose
appropriate sanctions in the event of a failure to do so.

Providers shall maintain _an inventory of personal data breaches comprising the facts
surrounding the breach, its effects and the remedial action taken which shall be sufficient
to_enable the competent national authorities to verify compliance with the provisions of
paragraph 3. The inventory shall only include the information necessary for this purpose.

5. In _order to _ensure consistency in_implementation of the measures referred to in
paragraphs 2, 3 and 4, the Commission may, following consultation with the European
Network and Information Security Agency (ENISA), the Working Party on the Protection
of Individuals with regard to the Processing of Personal Data established by Article 29 of
Directive 95/46/EC _and the European Data Protection Supervisor, adopt technical
implementing measures concerning the circumstances, format and procedures applicable
to the information and notification requirements referred to in this Article.

When adopting such measures, the Commission shall involve all relevant stakeholders
particularly in order to be informed of the best available technical and economic means of
implementation of this Article.

Those measures, designed to amend non-essential elements of this Directive by
supplementing it, shall be adopted in accordance with the regulatory procedure with
scrutiny referred to in Article 14a(2).

Article 5

Confidentiality of the communications

3. Member States shall ensure that the storinguse of electrenic-communications-hetworks
te-stere-information, or the gaining ofte-gair-access to information already stored, in the
terminal equipment of a subscriber or user is only allowed on condition that the
subscriber or user concerned has given his or her consent, having beenis provided with
clear and comprehensive information, in accordance with Directive 95/46/EC, inter alia
about the purposes of the processing..—and-is-effered-the-right torefuse-such-processing
by-the-data—controller- This shall not prevent any technical storage or access for the sole
purpose of carrying out er—facilitating the transmission of a communication over an
electronic communications network, or as strictly necessary in order to—provide for the
provider of an information society service explicitly requested by the subscriber or user_to
provide the service.

Article 6

Traffic data

3. For the purpose of marketing electronic communications services or for the provision
of value added services, the provider of a publicly available electronic communications
service may process the data referred to in paragraph 1 to the extent and for the duration
necessary for such services or marketing, if the subscriber or user to whom the data
relate has given his_or _ther prior_consent. Users or subscribers shall be given the
possibility to withdraw their consent for the processing of traffic data at any time.
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Article 7
No changes

Article 8
No changes

Article 9
No changes

Article 10
No changes

Article 11
No changes

Article 12
No changes

Article 13

Unsolicited communications

1. The use of automated calling and communication systems without human intervention
(automatic calling machines), facsimile machines (fax) or electronic mail for the purposes
of direct marketing may enlybe allowed only in respect of subscribers_or users who have
given their prior consent.

2. Notwithstanding paragraph 1, where a natural or legal person obtains from its
customers their electronic contact details for electronic mail, in the context of the sale of a
product or a service, in accordance with Directive 95/46/EC, the same natural or legal
person may use these electronic contact details for direct marketing of its own similar
products or services provided that customers clearly and distinctly are given the
opportunity to object, free of charge and in an easy manner, to such use of electronic
contact details at the time of their collection when-they-are-collected-and on the occasion
of each message in case the customer has not initially refused such use.

3. Member States shall take appropriate measures to ensure that,—free—oefcharge;
unsolicited communications for_the purposes of direct marketing, in cases other than
those referred to in paragraphs 1 and 2, are not allowed either without the consent of the
subscribers or users concerned or in respect of subscribers_or users who do not wish to
receive these communications, the choice between these options to be determined by
national legislation-, taking into account that both options must be free of charge for the
subscriber or user.

4. In any event, the practice of sending electronic mail for the purposes of direct
marketing which disquisedisguising or concealirg the identity of the sender on whose
behalf the communication is made, which contravene Article 6 of Directive 2000/31/EC,
which do not haveerwitheut a valid address to which the recipient may send a request
that such communications cease_or which _encourage recipients to visit websites that
contravene that Article; shall be prohibited.

6. Without prejudice to any administrative remedy for which provision may be made, inter
alia, under Article 15a(2), Member States shall ensure that any natural or legal person
adversely affected by infringements of national provisions adopted pursuant to this Article
and therefore having a legitimate interest in the cessation or prohibition of such
infringements, including _an electronic_communications _service provider protecting its
legitimate business interests, may bring legal proceedings in respect of such
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infringements. Member States may also lay down specific rules on penalties applicable to
providers of electronic communications services which by their negligence contribute to
infringements of national provisions adopted pursuant to this Article.

Article 14
No changes

Article 14a

Committee procedure

1. The Commission shall be assisted by the Communications Committee established by
Article 22 of Directive 2002/21/EC (Framework Directive).

2. Where reference is made to this paragraph, Article 5a(1) to (4) and Article 7 of
Decision 1999/468/EC shall apply, having regard to the provisions of Article 8 thereof.

3. Where reference is made to this paragraph, Article 5a(1), (2), (4) and (6) and Article 7
of Decision 1999/468/EC shall apply, having regard to the provisions of Article 8 thereof.

Article 15

Application of certain provisions of Directive 95/46/EC

1b. Providers shall establish internal procedures for responding to requests for access to
users' personal data based on national provisions adopted pursuant to paragraph 1. They
shall provide the competent national authority, on demand, with information about those
procedures, the number of requests received, the legal justification invoked and their

response.

Article 15a

Implementation and enforcement

1. Member States shall lay down the rules on penalties, including criminal sanctions
where appropriate, applicable to infringements of the national provisions adopted
pursuant to this Directive and shall take all measures necessary to ensure that they are
implemented. The penalties provided for must be effective, proportionate and dissuasive
and may be applied to cover the period of any breach, even where the breach has
subsequently been rectified. The Member States shall notify those provisions to the
Commission by 25 May 2011 and shall notify it without delay of any subsequent
amendment affecting them.

2. Without prejudice to any judicial remedy which might be available, Member States
shall ensure that the competent national authority and, where relevant, other national
bodies have the power to order the cessation of the infringements referred to in
paragraph 1.

3. Member States shall ensure that the competent national authority and, where relevant,
other national bodies have the necessary investigative powers and resources, including
the power to obtain any relevant information they might need to _monitor and enforce
national provisions adopted pursuant to this Directive.

4. The relevant national requlatory authorities may adopt measures to ensure effective
cross-border cooperation in the enforcement of the national laws adopted pursuant to this
Directive_and to create harmonised conditions for the provision of services involving
cross-border data flows. The national regulatory authorities shall provide the
Commission, in_good time before adopting any such measures, with a summary of the
grounds for action, the envisaged measures and the proposed course of action. The
Commission _may, having examined such information and consulted ENISA and the
Working Party on the Protection of Individuals with regard to the Processing of Personal
Data _established by Article 29 of Directive 95/46/EC, make comments or
recommendations thereupon, in particular to ensure that the envisaged measures do not
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adversely affect the functioning of the internal market. National regqulatory authorities
shall take the utmost account of the Commission's comments or recommendations when
deciding on the measures.

Article 16
No changes

Article 17
No changes

Article 18
No changes

Article 19
No changes

Article 20
No changes

Article 21
No changes
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