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The Small Business Council is a non departmental public body, of 17 small business owners and one academic from all parts of the United Kingdom and different business sectors,. 

The Council works closely with Ministers and policy makers inside Whitehall.  The Council meets regularly with small businesses across the UK to hear their views. 

The Council's Chair is Julie Kenny CBE DL, who is also the voice for small business across Whitehall, and attends the Panel for Regulatory Accountability chaired by the Prime Minister. 

The Small Business Council has researched and developed this report with contributions from the small business representative bodies.  
They include:
The British Chamber of Commerce

The Confederation of British Industry

The Federation of Small Businesses
The Forum of Private Business
The Institute of Directors
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Foreword
The Small Business Council has for some time been concerned that Government Departments pay insufficient attention to the quality of Regulatory Impact Assessments (RIAs). Small businesses comprise over 99% of the UK’s business community and, due to their size and the demands made upon them, are disproportionately affected by any regulatory measure
.  This fact is seldom reflected in the Small Firms Impact Tests in RIAs
.   
In the Council’s response to the Better Regulation Executive’s consultation  entitled “The Tools to Deliver Better Regulation”  it expressed concern that there was no formal mechanism for reviewing RIAs once regulations were in force, to ensure that the calculations on which they were based were validated by the evidence of implementation.  The Council was concerned further  that changes to the RIA process proposed by the Better Regulation Executive appear to imply a reduced focus on the need for detailed consultation into the impact of regulations on small businesses. We are still waiting for Government to publish a summary of public responses along with its own response following the public consultation that closed last year.

In order to illustrate these concerns and consider how they can best be addressed, the Council, has initiated a review of two RIAs on recent major legislative proposals:

· 2005 Regulations implementing the Licensing Act 2003,
· Employment Equality (Age) Regulations 2006, also known as the Age Discrimination Regulations 2006. 

In this it has worked with the British Chamber of Commerce, the Confederation of British Industry, the Federation of Small Businesses, the Forum of Private Business and the Institute of Directors, who have carried out short focussed surveys of their membership to gather factual and anecdotal data of the experience of business practitioners, to compare with the RIA estimates.

We would like to express our thanks to these bodies for their contributions to our report, as well as to present and former members of the Small Business Council, and to all the members of the small business community who furnished material.
This report is being presented to the Chancellor of the Exchequer in advance of the 2007 Budget, and to Rt Hon Hilary Armstrong MP, Minister for the Cabinet Office and Social Inclusion; Rt Hon Tessa Jowell MP, Secretary of State for Culture, Media and Sport; Rt Hon Margaret Hodge MBE MP, Minister of State for Industry and the Regions; the Comptroller and Auditor General, National Audit Office; William Sargent, Chief Executive, Better Regulation Executive; and to Rick Haythornthwaite, Chair of the Better Regulation Commission.  

Signed
Chair, Small Business Council (SBC)
Moderator, Better Regulation Interest Group, SBC
Terms of Reference for the Review

To review two recent Regulatory Impact Assessments to see if 

· policy makers had adopted the “think small first” principle when developing the RIA

· a proportionate approach was considered and adopted in implementing the regulations

· if thresholds for small businesses had been considered

· if a tailored fee regime for small businesses had been considered

· if the costs in the RIA matched those experienced by small businesses when implementing the regulation

Our findings in the light of the above terms of reference have led us to make the following recommendations:-
Small Business Council Recommendations

· Recommendation 1:

Government Departments embed the “Think Small First” principle at the heart of the RIA research process; in other words, that research and consultation must be specifically directed towards understanding the regulatory impact on the small business community.  

· Recommendation 2:
RIA research should specifically assess the relative implementation costs for micro firms (1-9 employees), small firms (10-49 employees), and medium-sized firms (50-250 employees) and ensure that data for these categories are viewed separately in the RIA text. This should feature on the proposed “top sheet” to the revised RIA, summarising the key regulatory cost information. 
· Recommendation 3:
Policy officials should undertake earlier, preliminary market research and pre-consultation directly with small businesses to identify unforeseen problems and unintended consequences early in the policy development phase. In addition greater use by officials should be made of the Small Business Service’s Small Firms Consultation Database
.
· Recommendation 4:
Departments should adopt longer lead-in times to enable small businesses to respond to ad hoc and formal consultation processes. Twelve weeks for consultation with business on new regulatory proposals should be viewed as the minimum period.  It is barely enough time to allow for new regulatory proposals to percolate down to the numerous and diffuse community of small business operators and enable them to assess its impact.

·  Recommendation 5:
Departmental policy leads should always consider to what extent new regulations are supposed to apply to certain categories of business.  The Council does not advocate blanket exemptions or thresholds but, for example, in the case of the Licensing Act implementation, it is particularly surprising that no de minimis provisions for small businesses were given, especially in the case of incidental or minimal alcohol sales.  In this case we would wish to see the introduction of graduated charges based on turnover on the sale of alcohol.
· Recommendation 6:

Guidance for business should always be available at least 12 weeks in advance of the commencement date and must make clear to businesses what they need to do to comply with the regulation and by when.  New regulations must also be drafted clearly in this respect and not leave issues open to debate in court.  The Age Discrimination legislation and accompanying guidance did not, in our view, achieve this, leading businesses of all sizes to have to spend money on legal and HR advice.

· Recommendation 7:

Review periods of 18 months should be built in to all full and final regulatory impact assessments and undertaken, with Department’s publicising their findings in their annual reports, along with their recommendations on their websites.  “Sunset” clauses should also be considered and, where appropriate, be included into business related legislation, to ensure that there is an opportunity to reconsider at a later date, the justification for a particular regulation to continue.  
· Recommendation 8:

We realise that the better regulation process is a two way street and business needs to engage with Government on this issue. We support the restoration of the Better Regulation Executive’s regulatory portal as a straightforward means of establishing 2-way communication between business and Government.  We would like to see a communications strategy adopted by the BRE to publicise and promote the portal’s use by small businesses and their representative organisations.
· Recommendation 9:

Some respondents suggested that the entire RIA process should be carried out independently.  We do not see this as feasible.  To maintain business confidence in the RIA process, the Better Regulation Executive should review Regulatory Impact Assessments that that have an impact on business, before Ministerial sign-off.  
· Recommendation 10

We applaud the work already undertaken by the National Audit Office (NAO) on selective re-appraisals of RIAs and wish to see it continued and broadened, with the NAO carrying out more re-appraisals of a greater proportion of each Department’s RIAs, and reporting to the Better Regulation Commission, so that they may make recommendations to Government about the accuracy and utility of RIAs in general, and about any innovations to the system that might be helpful.  
Our Approach
The Small Business Council first looked at the issue of impact assessments in its 2001 Annual Report to Government.  In our 2002 Annual Report, we concluded that small firms were often at a competitive disadvantage compared to larger firms when it came to implementing new regulation, bearing the brunt of increased administrative burden costs, with policy officials setting fees etc. without considering the impact they might have on small business.

We recommended at the time that a two stage Small Firms Impact Test be developed and made a mandatory part of the impact assessment process and, to help officials test their proposed new policy, Government should develop a cross-Government database of small businesses willing to be involved at the early stages of policy development.  Both these recommendations were accepted by Government and have subsequently been implemented by the Small Business Service and adopted across Whitehall.
In line with the Council’s practice of not offering criticism without a constructive alternative, this study aims simply to indicate the difference between the estimated implementation costs in two recent RIAs and the differing actual costs of implementation for various individual small businesses.  It also seeks to  highlight other implementation experiences which caused small businesses disproportionate difficulty, so that policy makers might take more account of them in future when gathering evidence during the Impact Assessment, guidance development and implementation process.

The Council and its partners from the business representative organisations initiated a review of two RIAs on the following recently implemented major pieces of legislation:

· 2005 Regulations implementing the Licensing Act 2003,
· Employment Equality (Age) Regulations 2006, also known as the Age Discrimination Regulations 2006. 

The British Chamber of Commerce, the Confederation of British Industry, the Federation of Small Businesses, the Forum of Private Business, the Institute of Directors and the Council, carried out short focussed surveys of their membership to gather factual and anecdotal data of the experience of business practitioners, to compare with the RIA estimates.

Our Findings

We found significant differences between the estimates of implementation costs for small business given in the two RIAs reported on.  However we were more concerned that the figures originally produced for each RIA were so generalised, that they confirmed our initial suspicion that they could not have been based on detailed research to assess the likely impact on small businesses.
More small business specific research and pre-consultation might have highlighted not only the additional costs but also many of the unintended consequences on businesses illustrated in this study.  It cannot for example have been any part of the Government’s intention that the Age Discrimination legislation should have the effect of obliging small businesses to reduce pension benefits or to lay off workers, or to think twice about recruiting new staff.  Nor the intention of the Licensing Regulations to prevent Bed & Breakfast Guest Houses from providing wine to their guests with an evening meal.  Yet these are just some of the unintended consequences we found.
In our view, there should be a mechanism for feeding back the real costs and impacts of legislation into the regulatory process after implementation, including cumulative costs wherever possible, so that policy can be reviewed for effectiveness in the light of practical experience on the ground and if needs be, duly amended.
RIA 1

Employment Equality (Age) Regulations 2006 (Age Discrimination Regulations 2006)
Implementation Costs

The RIA to these Regulations estimated that, excluding possible statutory redundancy pay and unfair dismissal awards, the total average impact on small firms would be about £24 million each year in costs to a benefit of about £10 million each year, or a loss of about £210 to a gain of about £85 per small firm over ten years; in other words a net benefit per small businesses of £25 p.a., or £250 over 10 years.  The RIA averaged implementation costs for small businesses at £144 per company as a one off cost in the first year only.  The RIA acknowledged that the number of tribunal applications could increase significantly. The average cost of an employment tribunal application for an employer is said to be around £4,900 and for the taxpayer £990.  The RIA assumed 8,000 tribunals a year and that if in about 75 per cent of the tribunals the employer is not at fault, then the cost for employers would be about £30m and for the Exchequer around £8m each year.
Evidence

As the regulations only came into effect on 1 October 2006, it is still too early to assess the full potential costs to small business. No instances of Employment Tribunals are reflected in this report.  Indeed it may be that the Regulations will have no direct impact on many micro small businesses for some time.  Some respondees indicated that they did not see age discrimination as a “day to day” issue, or that they had taken little formal action to implement the regulations.  One trade association suggested that members may be awaiting case law rather than implementing positively.  This unintended consequence may mean potentially that there could be substantial delayed costs being stored up for business in the future.  
Responses from medium-sized companies however makes clear that, for them, the initial across the board implementation costs have been significantly higher than suggested by the RIA’s averaged out figure of £144, and that for many firms, costs will be on-going rather than one-off for the foreseeable future.  We found that a small medium–sized business is faced with the following direct costs:

· Cost of management time to review guidance and assess need to amend discrimination and diversity policies

· Redrawing all employment contracts
· Revision of any training and development policy and material
· Revision and reprinting of recruitment material

· Re-training staff and briefing new staff (e.g. against ageist comments or banter in the workplace)

· Periodic monitoring to ensure continuing compliance

· Redesign any employee benefits to be limited to 5 years service, including holiday and sick pay 

· Redesign any pension scheme, and re-finance as necessary, including providing for continuation of employee benefits beyond 60/65

Legal advice on objective justification e.g. of employee benefits, on recruitment material, and retirement and disciplinary cases etc.

Case Study 1

An IiP manufacturer employing 175 personnel has reported a total one-off implementation cost of £8,000 over three months.  This comprised time spent by:

In-house HR manager: over one week

3 readings of guidance

Company MD:  over one month
Study of guidance

Draft and agree change plan

Review and redraft all paperwork (job descriptions, advertisements, employment contracts, company handbooks)

Incorporate advice from employment advisers

MD/HR staff: over 2 months
Change old employment contracts

Issue new ones

Ongoing costs: annual review to ensure compliance £1,000

Micro firms (1-9 employees) reported minimal implementation costs.  Small firms (10-49 employees) reported immediate implementation costs of up to £500, and anticipated further costs for future ad hoc legal advice of up to £500.

One medium size firm employing nearly 250 employees quoted a 4 month timescale for implementation, at a cost of £89,000.  Another employing 175 calculated its initial implementation costs as around £8,000 over 2 months (see case studies in this section).

Several respondees were unable to quantify costs as the above implementation processes often took place when the owner manager found time to look at this regulation, or it was added onto other on-going management processes, such as routine monitoring and updating of standing instructions.  One business association quoted two months as an average time overall for members to review policies, revise written material, and implement new training.  However, feedback from small businesses shows little awareness of evidence of benefit. 

 Other Issues raised by small businesses 
Business- friendly guidance is crucial to ensure widespread take-up of new regulations. It emerged that small businesses rely heavily on advice from trade bodies.  The ACAS guidance was generally felt to be helpful, but did not avoid need for consultation with professionals and other external advisory services (some of whom gave their advice for free).  This is an additional cost on business.  One trade body advised that it had had to employ 3 full-time lawyers to prepare guidance for its members in the run-up to the Regulations coming into force.
We found that the Departmental guidance itself added to the costs of implementation as  its complexity required expert interpretation, which led to increased reliance on businesses seeking professional advice, creating a cycle of escalated implementation cost among businesses not large enough to justify employing in-house lawyers and HR experts.

A particular problem in the case of the Age Discrimination Regulations was that definitive “What to do” guidance could not be not provided because the Regulations could not define what “Objective Justification” for an age-related practice is.  
A significant contributing factor to increased ongoing operating costs is claimed to be the removal of the upper operating limit for statutory sick pay, together with the increased risk of abuse of this benefit.  
Small businesses expressed a general concern that the Regulations have created inflexibility for employers and compromised the status of older workers.  Several responses indicated that substantial legal advice costs were incurred by firms with retirement age staff, in order to clarify their employment status.  This could act as a disincentive to the future recruitment of retirement age workers.  Others pointed out that before this regulation came in to force, they had no barriers to retaining staff beyond the age of 65. One conference services firm, employing 100 people, advised that they are now reluctant to continue employing drivers over the age of 65 because regulatory formalism makes what used to be an informal practice “too complicated”.  

Other problems emerged such as not being able to rely on natural wastage as this would now adversely affect succession planning because of having to retain retirement age staff for longer than anticipated.  Additional costs arose from compensation payments made to pension age staff being let go early. Some larger medium-sized firms have also felt it necessary to make contingency provisions against the possibility of tribunals.

RIA 2
Licensing Act 2003 (Personal licences) Regulations 2005 
Licensing Act 2003 (Hearings) Regulations 2005 
Licensing Act 2003 (Premises licences and club premises certificates) Regulations 2005 
Licensing Act 2003 (Transitional provisions) Order 2005 
Licensing Act 2003 (Licensing authority’s register)(other information) Regulations 2005 
Implementation Costs
The RIAs for the above regulations estimated that, in the year of transition, the costs for most businesses would be in the range of £180 to £ 5,560 (if the cost of the personal licence is absorbed by the business where alcohol sales are involved).  Ongoing costs include a new annual renewal fee of £295.  Table A at Annex A contains examples of first year costs to different businesses engaged in activities which require licensing.  We have added a column to this to include the figures contributed by business.  
Evidence

According to the responses we received, the anticipated cost benefits have not yet been delivered, and are not expected in future. These were to have been derived from the reduction in the number of licensing requirements and associated bureaucracy; changes to make the application forms easier to use; and changes to the requirements for plans of premises that  must accompany applications,. 
All applicants regardless of size and quantity of alcohol sales had to comply with the same process requirements and faced identical costs, supplemented to varying degrees by the need to retain professional advice to interpret official guidance and other advice. For most of our respondees, licensing requirements and administrative burdens have increased, and not been simplified. 
Typical costs advised by respondees are:

First year average costs for personal license for licensees not seeking variations appear to be around £1,100. This includes own management time, fees, solicitors and architects (for plans) costs. 

One trade body claimed £1860 per pub premises.

A typical breakdown for a small/medium country hotel with no need to change the terms of its licence is quoted as 

Personal licenses      £240

Application fee          £180

Management time    £100+

Solicitor                     £300

Architects plans        £250

Total                        £1070

Micro businesses

A typical response from a “micro” publican indicates first year implementation costs in management, staff, and training time of £1,000 over 2-3 months.  One publican employing 9 staff reported spending £2,000 on solicitor’s advice alone.  

A restaurant with 4 staff quoted £1,500 over 3 months.  

A convenience store with 7 staff advised ongoing staff training costs of £20 per head per year with 10-20 new staff, in total £200-400 pa. 

A B&B with 6 staff quoted spending £2000 for a 5 day training course.

Small businesses

A restaurant with 21 staff advised £111 for three personal licenses, £315 premises license application fee, annual premises licence fee £295, totalling £721. This excluded management time costs of 8 hours each to apply for personal licences, and 3 days to prepare and submit the premises licence application  

Medium businesses
No medium businesses responded.
Case Study 1
A lake cruises business, with 8 personnel, 2 shore premises, and 15 vessels.

Previously exempt from licensing regime, the implementation costs for this first time applicant for main application fee, licence application fees and required training for 8 designated premises supervisors totalled £3,556.

The licence application fees for the shore premises and 2 personal licences for these premises totalled £741.

Other legal fees and fees for plans totalled £2,455.

Cost of management time totalled £300

Total costs amounted £7,052, plus unspecified annual renewal fees, for a business only incidentally selling small quantities of alcohol.

Other Comments 
The consensus of the views we received is that new licensing regulations created unnecessary work because:

· Implementation required a significant, if temporary, diversion of resources from everyday business, due to bureaucratic process: 8 copies of a 27 page form had to be supplied, plus 8 copies of a ground plan, a blue notice for the building, and advertising in the local press was needed.  The form was over-detailed and not written in plain English. 
· The same requirements applied whether you were a town centre pub, a restaurant, a country house hotel, a B & B, or a florist. In the licensed trade in particular, existing licensees who were simply converting existing licences, faced similar costs to new applicants, as did licensees seeking minimal changes, such as half hour extensions to closing times. Due to increased costs, one florist respondent with two shops now only licences one of their shops (£180 license application fee, £295 annual renewal). B&Bs, along with other small alcohol users, have not applied for licences due to uneconomic costs, thereby depriving their clients of a service.
· The guidance took no account of variance between 376 local authority licensing policies (due to absence of guidance from central Government). 

· Short deadlines for applications compounded by confusing and late guidance resulted in poorly prepared applications, which then had to be withdrawn and re-submitted even for minor variations. 
· Guidance periodically put out by DCMS was contradictory and duplicative. While the original guidance was issued well in advance of Regulations, the Regulations as published did not reflect the guidance e.g. re advertising requirements and format of plans to be submitted. 
· Many areas (e.g. sports clubs) were overlooked in the initial stages, and not provided for until a later stage, so guidance and draft regulations were constantly changing and unsynchronised, all adding to confusion for small businesses
· Licensing charges based on rateable values mean that small hotel and guesthouse businesses have seen licensing costs rise higher than pubs.

· Village halls have seen uneconomic increases in license charges, compared to operators of venues like the Albert Hall or Dorchester Hotel, who saw fees drop. 

Case Study 2

Public house and restaurant employing 15 in winter season, 25 in summer season.

Management time to implement was spread over April-November 2005 (20-30 hours approx).
Direct costs amounted to £1,600, including permits, legal advice, newspaper advertising, architects fees, copying, postage, bank charges, and signage.

Ongoing costs of £180 for annual renewal, and impending charges for applying for changes to the premises licence to allow smoking outside.

The only benefit is the ability to open later in the evening when necessary.

Annex A

Licensing Act
Table A (below), sets out the estimated compliance costs for a range of businesses currently engaged in licensable activities and for those entering these sectors for the first time, following implementation of the new legislation, regulations and order. If we had been able to conduct more research we are convinced that there would have been more examples to cite and we recommend that this should be undertaken in any further review.
	Summary of estimated compliance costs for individual small businesses under the new regime

	Type of business 
	Costs as found in SBC study
	Approx, annual cost of licensing first year as estimated in the RIA

	Existing on licensed premises (a pub, restaurant) without permissions for regulated entertainment (assuming personal licence cost incurred) 
	£1100 min - £1900
	£180 - £5,560 

	Pub-operating company with an existing chain of 300 premises without permissions for regulated entertainment (assuming personal licence costs incurred) 
	
	£54,000 - £1.7 million 

	New on-licensed premises (a pub, restaurant) without permissions for public entertainment (assuming personal licence cost incurred) 
	£1100 min – £2000
	£350 - £5,760 

	Pleasure boat selling alcohol and providing entertainment on permanent basis 
	£1630 min – £7000
	£350 - £5,760 

	Convenience store outside London
	£600 -£800
	

	Guest House outside London
	£142
	


Annex B
Small Firms Consultation Database

Consulting with small businesses is often difficult for officials to do, but the Small Business Service (SBS) can help reach this sector for their views on policy options.

The SBS runs a database of owners and managers of small businesses who have expressed an interest in being consulted. The database allows the SBS to contact Small and Medium sized Enterprises (SMEs) on behalf of policy officials to gauge the potential impact on small business, of proposed regulations.

The free-to-use database is useful as a point of contact at later stages of the Small Firms Impact Test (SFIT), for example when recruiting participants for focus groups, test panels and workshops.

Consultations can be tailored in several ways including targeting specific industrial sectors, geographic regions, and business sizes. The normal arrangement is for respondents to send comments direct to the body leading the work.

First round soundings are usually carried out through email or letter.

All database enquiries to should be sent to regulation@dti.gsi.gov.
Case study 2





An IiP manufacturer of 5 years standing regarded as a caring and progressive employer of 250 personnel has reported a total first year implementation cost of £89,000 over four months:





Legal advice:  £6,000 





Additional employee benefits after 5 years: £50,000 (ongoing p.a.)





Additional pension benefits: £33,000 (ongoing p.a.)





Additional implementation (uncosted): 


1 days training for 40 managers


Revising and reprinting 400 copies of employers handbook


Changing job titles (e.g. office junior, senior supervisor)


Consulting with staff on objective justification of employee benefits





Unintended consequences: 


Either abolishing the employee benefits package which maximised benefit at 10 years service, or – 


Reducing and refinancing the employee benefits package to mature at 5 years. As more people qualify, this will cost an extra £23,000 p.a. for holiday pay, and £27,000 p.a. for sickness benefit


Either abolishing the pension scheme available to employees with 5 years service, or-


Abolishing the qualifying length of service and providing £33,000 p.a. for more qualifying staff.


Abolishing the qualifying salary level for the pension scheme of £15,300 and qualifying length of service (as legal advice was that the entry level figure pre-supposed x-years service, so fell foul of the legislation)


Considerable distraction of company management effort











� SBS 2004: A Government Action Plan for Small Business - The evidence base http://www.sbs.gov.uk/SBS_Gov_files/corporateinfo/sbs_evidence.pdf


� BCC 2005: Regulation - another form of taxation? http://www.chamberonline.co.uk/policy/issues/red_tape/ria_report_2005.pdf


� Details can be found in Annex B
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