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	What is the problem under consideration? Why is government intervention necessary?

Capital maintenance and shares matters
The existing framework for return of capital is unnecessarily complicated.  Government intervention is necessary to simplify existing regulations. 

Financial assistance 

Rules on financial assistance and the exemptions are extremely complex and may capture potentially beneficial transactions, giving rise to disproportionate costs to avoid contravening the regulations The rules can only be removed by government intervention. 

Capital reduction by private companies 

The Companies Act 1985 requires confirmation by a court before companies may reduce their share capital.  Government intervention is necessary to introduce a non-court route for private companies. 

Requirement for a statement of capital

Government action is required to ensure that Article 2 of the 2nd EC Company Law Directive is implemented.   
Re-denomination of share capital 

A simple amendment to the Companies Act 1985 will enable a company to re-denominate all or any part of its share capital in a single transaction. 



	What are the policy objectives and the intended effects?

Capital maintenance and share matters – to prevent limited companies from making returns of capital to shareholders without taking into account the position of company creditors/minority shareholders. A more equitable balance is intended between the protection afforded shareholders (by virtue of limited liability) and the creditor’s commercial risk of trading (i.e. not receiving payment for good or services provided).  

Financial assistance – to lighten the burden – in terms of time, effort, and cost – that many private companies experience in complying with the legislation of the Companies Act 1985 and allow appropriate transactions to take place. Intended to deliver a lighter regulatory touch where appropriate and to better ensure that beneficial transactions are not ‘caught out’ by the legislation.  

Capital Reduction by private companies – to provide a simplified and non-court mechanism by which a private company can reduce its share capital. The intended effect is to provide private companies with a route, which is cheaper and has a lighter legislative touch, to reduce share capital.  

Requirement for a director’s statement – the policy objective is to provide comfort to creditors and others as to the appropriateness of a capital reduction by a private company in the absence of court confirmation in the newly introduced mechanism of non-court capital reduction. The intended effect is to introduce a new mechanism that is both reliable and robust but which does not require court involvement.  
Requirement for a statement of capital - the policy is to ensure that UK legislation meets the requirements of the EC 2nd Company Law Directive, and the intention is that, having removed the requirement for authorised share capital which historically met the EC requirement, that we continue to meet our obligations under EC legislation by introducing the requirement for a statement of capital. 

Re-domination of share capital - to introduce a procedure for companies wishing to re-denominate all or part of its share capital to a different currency. Intended to provide simplification and consistency to the process, applicable to the entirety of a company’s share capital. 




	What policy options have been considered? Please justify any preferred option.

Capital maintenance and share matters – the available alternatives were to retain the status quo or to implement the formalisation of the procedures. Changes deliver greater flexibility for companies in their commercial activities and lessen the amount of ‘red tape’ with which they are obliged to comply. 
Financial Assistance – the alternatives to the course of action was to bring forward the prohibition against both private and public companies giving financial assistance for the purchase of their own shares contained in the Companies Act 1985, or not bringing the prohibition forward. The Law Society indicated that savings of £20m might be made if the prohibition on private companies was removed. 

Retaining the prohibition against public companies giving financial assistance continues to offer creditors of larger, more economically significant companies some degree of comfort. Private companies – many of which have a share capital of only £100 – are less likely to need that same degree of regulation. 

Capital Reduction by private companies – under the Companies Act 1985 capital reduction for both private and public companies requires court confirmation. The Company Law Review recommended a non-court route for capital reduction by private companies and hence this is the course of action settled upon 

Requirement for a statement of capital – had the provisions of the Companies Act 2006 not removed the requirement for authorised share capital, the requirement for a statement of capital would not be necessary. We are satisfied however as to the appropriateness of the policy for the removal of authorised share capital and consequently this was the alternative other than doing nothing and so not meeting our EC obligations.    

Requirement for a director’s statement – the director’s statement is an essential element of the introduction of the new procedure for capital reduction by private companies. Some form of safeguard is necessary for the procedure and in the absence of the court overview it is right that that responsibility falls to the company directors That being the case the alternatives considered were either a statutory sworn statement or a declaration with criminal sanction. The latter has a lesser regulatory burden.  
Re-domination of share capital – the option were either to retain the status quo or to make the change allowing companies the flexibility to re-denominate all or any part of its share capital is it wished to based on commercial decisions. There is no benefit to the status quo and the course of action now provided for gives companies greater freedom in the commercial world.   



	When will the policy be reviewed to establish the actual costs and benefits and the achievement of the desired effects? 


Three to five years 
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	Policy Option  :    

	ANNUAL COSTS


One off  

       Yrs

(Transition)

Average Annual Cost


(excluding one-off)  



	None – the regulations will not impose any new costs on companies.


Total cost (PV)




	Other key non-monetised costs 



	ANNUAL BENEFITS


One off  

       Yrs

Average Annual Benefit


(excluding one-off)  



	There is no official data on compliance costs for the provisions that restrict activities.   Stakeholders estimate the burden at £20mn.


Total Benefit PV




	Other key non-monetised BENEFITS 



	KEY Assumption/Sensitivities Risks



	Price Base 

Year
	Time Period

Years
	Net Benefit Range (NPV)

£-£
	NET BENEFIT 

(NPV Best Estimate)
£

	What is the geographic coverage of the policy/option?
	UK

	On what date will the policy be implemented?
	1 October 2008

	Which organisation(s) will enforce the policy?
	Court Services 

	What is the total annual cost of enforcement for these organisations?
	Marginal 

	Will implementation go beyond minimum EU requirements
	no

	What is the value of the proposed offsetting measure per year?
	n/a

	What is the value of changes in green gas emissions?
	n/a

	Will the proposal have a significant impact on competition?
	no

	Annual cost per organisation (excluding one-off)
	Micro 
   0   
	Small 
0
	Med 
 0
	Large 
0

	Are any of these organisations exempt?
	No
	No
	No
	No

	Impact on Admin Burdens Baseline (2005 prices)

Increase of 


Decrease of 


Net Impact 


	Evidence Base

for Summary Sheets




Summary: analysis and evidence. 

The [draft] Companies (Shares, Share Capital and Authorised Minimum) Regulations 2007 address issues concerning shares, share capital and a company’s authorised minimum capital. 

The regulations make several minor technical amendments to existing legislation giving companies greater flexibility in dealing with share capital and for private companies introducing a mechanism for the reduction of share capital which requires no court involvement. A number of the changes simplify existing procedures giving a lighter regulatory touch to a company’s activities.  They will remove prohibitions and restrictions that impose unnecessarily complex requirements upon private companies.  These create financial burdens through the need to comply with the prohibitions whilst carrying out normal commercial activities.  

As the prohibitions and restrictions do not, in themselves, impose administrative costs, they are not included in the Administrative Burdens Measurement Exercise.  There is no data on the sums companies expend in either complying with or avoiding the relevant Companies Act 1985 legislation and consequently we are unable to calculate the financial costs or benefits that will arise from the proposed changes.  We have however taken informal soundings from stakeholders and we are content that what is set out below broadly reflects the position that will obtain once these regulations come into force. 
Capital maintenance and share matters
Traditionally companies limited by shares have been seen as a mechanism by which the owners – shareholders – limit how much of their money is at stake and this money can only be returned to shareholders in certain circumstances. For many private companies the existing framework for return of capital is unnecessarily complicated and its simplification offers a beneficial deregulatory outcome. Furthermore there is a strong element of creditor protection in that where a limited company reduces its share capital it must put that reduction through its profit and loss account (so diminishing or cancelling losses on that account) before the funds become available for distribution to shareholders. Government intervention is necessary to amend existing regulations. 
The changes are permissive and in the majority of cases there are no obvious costs ; we anticipate that any costs to a company that arise will be marginal and that they will be more than offset by the cost savings that flow from the de-regulatory measure in question 

It is clear that the measures in the 2006 Act will save companies both time and money as they will no longer have to structure their transactions in to avoid falling foul of the rules. In certain cases a company will also be able to avoid the necessity of going to court to restructure its share capital (e.g. in the case of capital reductions by private companies and in the case of re-domination of share capital for all companies).
Financial assistance 

Rules on financial assistance and the exemptions available for private companies are extremely complex and it is generally accepted that they are capable of capturing potentially beneficial or at least innocuous transactions. As a result companies spend a disproportionate amount of time and money in structuring transactions in such a way that they do not contravene the prohibition. The prohibition is legislative and can only be removed by government intervention. 
As the financial assistance rules for private companies are being abolished there will be little or no familiarisation costs incurred because a company and its advisers will not have to become acquainted with new legislation.  

Estimates provided by the Law Society to Corporate Law and Governance (CLG) indicate that this measure may save £20millions pa. on transaction costs currently incurred.

Capital Reduction by private companies 

Under the Companies Act 1985 the procedure for reducing share capital for both private and public companies involves confirmation by a court, which can be both time-consuming and expensive. The change in legislation – to introduce for private companies a non-court route for reducing capital – requires government action.

There are no obvious mandatory costs associated with this measure; the proposed changes are permissive. 

Benefit arises to private companies by having available the non-court route as the company does not have to settle a list of creditors nor put into place arrangements to satisfy the court that debts are provided for. The route is not available to public companies.  

Requirement for a director’s statement 
The requirement arises as a consequence of the introduction of a non-court route for private companies to reduce share capital. As there is no court confirmation of the reduction directors must provide a declaration indicating their satisfaction as to the appropriateness of the reduction. There is a criminal sanction for making a false declaration hence the need for government intervention.
Mandatory costs associated with this requirement are expected to be marginal although we recognise that directors may of their own volition incur costs by seeking professional advice in the course of making the statement. Such costs are likely to be deferred against the greater saving made as a consequence of not having to follow the court route for a capital reduction. 
Requirement for a statement of capital

The requirement for a statement of capital for public companies arises as a consequence of the abolition of authorised share capital and the need to comply with EC legislation i.e. Article 2 of the 2nd EC Company Law Directive which states, “the statutes or instruments of the company shall always give at least the following information … (c ) when the company has no authorised capital the amount of subscribed capital …”.  Government action is required to ensure the 2nd Directive is implemented.   
As a consequence of the removal for the requirement of authorised share capital a statement of capital is necessary to meet EC obligations; the change may incur a small administrative cost.  It will deliver greater clarity on the Register of Companies. 
Re-domination of share capital

Under Companies Act 1985 a company can issue new shares in any denomination but it cannot convert existing share capital into another denomination without cancelling or buying back the shares it wishes to re-denominate and subsequently issuing new shares in the chosen denomination. A simple minor amendment will enable a company to re-denominate all or any part of its share capital in a single transaction. Government action is necessary to effect the change. 

The change is permissive and there are no obvious costs involved. Informal discussions with stakeholders indicate that the savings for companies that utilise this change – likely to be amongst the largest and most economically significant – may make savings in the hundreds of thousands of pounds.

.

	Specific Impact Tests - Checklist




	Type of testing undertaken 
	Results in Evidence Base? (Y/N)
	Results annexed? (Y/N)

	Competition Assessment
	n/a
	

	Small Firms Impact Test
	
	

	Legal Aid
	n/a
	

	Sustainable Development
	n/a
	

	Carbon Assessment
	n/a
	

	Other Environment
	n/a
	

	Health 
	n/a
	

	Race Equality
	N
	

	Disability Equality
	N
	

	Gender Equality
	N
	

	Human Rights
	N
	

	Rural Proofing
	n/a
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