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EUROPEAN COMMISSION CONSULTATION ON THE SIMPLIFICATION OF EU COMPANY LAW AND ACCOUNTING AND AUDIT REGULATION

Note and Request for Views by the Department for Business, Enterprise and Regulatory Reform
INTRODUCTION

1
The European Commission has launched a consultation on its proposals to simplify existing EU law in the areas of company law, accounting and audit.  The Communication setting out the proposals can be found on the Commission website at:

http://ec.europa.eu/internal_market/company/simplification/index_en.htm.

The proposals in the Communication are based upon a study (also on the website) designed to identify those requirements with the highest potential for simplification.

2
This note sets out the initial views of the Department for Business, Enterprise and Regulatory Reform (BERR).  It requests comments on the Commission proposals to be sent to BERR, and it encourages UK interests to respond direct to the Commission.

TIMETABLE

3
The Commission has asked that responses reach it by “mid-October”.  In addition, it would be helpful if comments could be sent to BERR, at the address below, by 13 October 2007, to allow BERR to take account of them in its own response to the Commission.  Although the Communication does not pose specific questions for consultees, this note sets out a number of questions which consultees may wish to use as the basis of their response to both BERR and the Commission.  BERR would be happy to see copies of draft responses to the Commission, or to arrange meetings with UK stakeholders, in the light of the tight timetable.

4
It will be important to meet the Commission timetable if UK views are to be taken into account.  The Commission is under a tight timetable itself, with a deadline of March 2008 for the first draft legislation to give effect to its proposals. 

CONTACT ADDRESS

5
Comments should be sent to BERR at mark.newman@berr.gsi.gov.uk.  The contacts for inquiries or requests for meetings are Mark Newman (at the above e-mail address or on 0207 215 0410) and Cathy Rees (cathy.rees@berr.gsi.gov.uk or on 0207 215 5493).  The contact details for responses to the Commission can be found through the link given above.

THE EU SIMPLIFICATION PROGRAMME

6
The Communication forms part of the Commission’s general simplification programme adopted on 14 November 2006 (“Communication from the Commission to the Council, the European Parliament, the European Economic and Social Committee and the Committee of the Regions - A strategic review of Better

Regulation in the European Union”).  The simplification measures set out in the Communication also complement, and in some cases anticipate, proposals expected to emerge from the Commission’s Action Programme on administrative burdens of 24 January 2007 (“Communication from the Commission to the Council, the European Parliament, the European Economic and Social Committee and the Committee of the Regions on Action programme for reducing administrative burdens in the EU”).  Company law was identified as a priority area for this programme, and a study on administrative burdens in EU company law is due to be completed at the end of 2007.  The UK Government has strongly supported these programmes, together with the treatment of company law as a priority.

7
The Communication deals separately with company law and with accounting and audit legislation.

THE COMMISSION PROPOSALS: COMPANY LAW

8
The Communication identifies two different categories of EU company law that should be simplified:

(a) EU legislation that addresses “mainly domestic situations”.  By this, the Communication means that the identified Directives do not clearly address cross-border problems; they deal with issues that could be regulated at national level.

(b) The second category consists of EU legislation that does serve a cross-border purpose but still demands specific simplification measures because it is out of date, inflexible and unnecessarily burdensome.

DIRECTIVES THAT DO NOT ADDRESS CROSS-BORDER PROBLEMS

9
The Directives included in this category are:

(i) Third and Sixth Company Law Directives, which regulate mergers and divisions of public limited companies in the same Member State.

(ii) Second Company Law Directive, which deals with the capital of public limited companies, including capital maintenance rules, distributions rules and pre-emption rights.

(iii) Twelfth Company Law Directive, which requires Member States to allow one-member companies (previously many States, including the UK, had required two or more members). 

10
For these Directives, the Communication puts forward two alternative approaches to simplification.  First, the Directives could simply be repealed in whole or in part, leaving Member States the flexibility to decide the appropriate level of regulation.  Second, if repeal proves too radical a step, the Communication proposes specific simplification measures for elements of the Directives - designed to adopt a more principles-based approach.

11
The Government welcomes the Commission’s view that EU legislation on company law should deal only with cross-border issues.  This approach was strongly promoted by the UK during the 2006 review of the Commission’s Action Plan on Company Law and Corporate Governance.  In the light of this, the Government’s view is that there is a strong case for repeal or partial repeal of the Directives listed above.  There is no case for EU legislation that addresses mainly domestic situations.   If responses to this consultation concur, the Government intends to make clear in its response to the Commission that it strongly favours the repeal of these Directives.  The Government response will also say that the UK is prepared to consider the alternative approach of specific simplification measures, but that the sum of the measures proposed in the Communication adds up to significantly limited simplification compared to the repeal approach.

Q1  In the light of comments below on the individual Directives, the Government would welcome views on whether repeal or specific simplification measures should form the general Commission approach.

Third and the Sixth Company Law Directives
12
The specific measures for the Third and Sixth Directives are set out in Annex 2 to the Communication and relate mainly to administrative burdens created by information obligations.  The Commission proposes the elimination of various reporting requirements, including the draft terms of the operation, a report by an independent expert, and, in certain circumstances, an accounting statement.  The Annex says, “In order to render the process of mergers and divisions less cumbersome it seems appropriate to leave it to Member States to decide whether they wish to leave more room to directors' liability, possibly on the basis of a specific decision by the general meeting, or require the provision of the relevant financial data on each occasion.” The Communication also proposes simplification of related provisions of the Third and Second Directives on the protection of shareholders and creditors.

13
The procedures for domestic mergers and divisions provided by these Directives (implemented through section 427A of the Companies Act 1985) are very rarely, if at all, used in the UK, where alternative methods of takeovers and reconstructions under the Companies Act are preferred.  The Government would welcome repeal of the Directives, and, as a matter of principle, believes there is no case for retaining Directives that deal solely with domestic mergers and divisions.  The Government is also concerned that the Commission’s specific simplification measures offer only limited simplification, and will not make a major contribution to EU competitiveness.  In particular, it is unclear how any amending Directive would give effect to the proposed Member State option to dispose of the reporting requirements.  The Communication does not make clear whether the amending Directive would require this to be subject to agreement by the general meeting (a burden in itself).  Nor does it make clear what is meant by leaving more room for directors’ liability, and whether the amending Directive would attempt to make some provision to that effect.  The Government assumes that the Communication means that Member States might wish to drop the reporting requirements, leaving directors to judge, in the light of national law on directors’ duties, the extent of the information that they should supply to shareholders.  However, greater clarity is required on this issue.

14
In the light of this, the Government is minded, in its response to the Commission, to argue strongly for repeal.  It would also argue that, if the Directives are not to be repealed, the Commission should consider making additional specific simplification measures.  In particular:

(a) The Article 9 requirement in the 3rd Directive (Article 7 in the 6th Directive) covering the legal and economic grounds for the merger, although not the most onerous, seems an unnecessary requirement in all cases.  The same requirement could also be deleted from the Cross-Border Mergers Directive.

(b) The Commission is proposing to dispense with the independent experts' report if all shareholders agree - but the Government believes that the requirement could be removed altogether, or that it should be left to Member States to decide if and when such a report is necessary. The same requirement could also be deleted from the Cross-Border Mergers Directive.

(c) The legal requirement for an accounting statement in all cases where annual reports are older than 6 months may be excessive and could be left to market forces (so that it could still be done if considered desirable).   There is no requirement for an accounting statement in the cross border mergers directive.

(d) The Commission should carry out further work on more radical specific simplification measures for mergers that involve restructuring within a single group of companies, where the need to protect shareholders may not apply.

(e) It may be possible to achieve further reductions of administrative burdens by aligning the reporting and publication requirements in the 3rd and 6th Directives with those in the 2nd  Directive.

Q2  The Government would welcome views on the specific simplification measures for the 3rd and 6th Directives, including proposals for simplification additional to those included in the Communication.  Would you prefer simple repeal of the Directives?
Second Directive
15
Specific measures for the Second Directive are not set out in the Communication, which notes that a study launched by the Commission in 2006 (and due to report in autumn 2007) will provide the basis for such measures.

16
During the passage of the Companies Act 2006, the Government set out its clear view that reform of the Second Directive should be considered a priority by the EU.  The existence of outdated and ineffective provisions in the Directive significantly constrained the scope for simplifying the capital maintenance and distributions provisions now contained in the 2006 Act.  (Those provisions require companies to maintain certain types of capital, such as share capital, and limit the circumstances in which companies may make distributions, such as dividends, to shareholders.)  The Government is awaiting publication of the Commission study on the Directive before deciding the best way forward for reform of UK company law.  

17
Options for EU reform include:

(a) Repeal of the whole Directive, leaving it to Member States to determine the appropriate level of regulation for their companies.

(b) Partial repeal, in particular of the capital maintenance and distributions provisions, while retaining (and simplifying where possible) other provisions where there may be a case for maintaining rules at EU level (eg the rules on pre-emption rights).

(c) Specific proposals for simplification short of repeal.  It would, however, be essential, in the Government’s view, for such proposals to include radical reform of the capital maintenance and distributions provisions to move to a principles-based approach that affords significant flexibility to Member States to determine the appropriate type and level of regulation.

As noted in paragraph 11 above, the Government’s current view is that repeal is the preferred option.

Q3  Which of the options for reform set out above would you prefer?  If you prefer either (b) partial repeal or (c) specific proposals, please set out (i) those provisions of the Directive that should be retained (and the cross-border case for doing so) and (ii) those provisions that are a priority for repeal or simplification due to the regulatory burden they create.
Twelfth Directive
18
The Communication proposes specific measures to eliminate the 12th Directive’s minimum requirements for the internal procedures of one-member companies.  Those procedures include:

· the need to make an entry in the share register when a company becomes a single member company because all its shares come to be held by a single person;

· the need for decisions of the single member taken as the general meeting to be recorded in writing; and
· contracts between the member and the company to be recorded in the minutes or drawn up in writing.
19
This Directive was designed to enhance competitiveness by requiring Member States to permit companies to be formed with only one member.  As a matter of principle, the Government believes that steps to enhance competitiveness where there is no cross-border issue should be left to the national laws of Member States.  In practice, the Directive unnecessarily sets out at EU level internal company procedures where there is a single member.  The Government’s view, therefore, is that the Directive should be repealed.  The Government would, if the Directive was repealed, intend to retain single member companies, but would review the scope for simplifying the associated procedures.

20
If the Commission decides to retain the Directive and apply specific simplification measures, the Government believes that the Directive should be radically revised so that it is limited to stating solely the principle that one member private limited companies should be allowed in the Member States.  
Q4  The Government would welcome views on the specific simplification measures for the 12th Directive.  Would you prefer simple repeal of the Directive?

DIRECTIVES THAT DO ADDRESS CROSS-BORDER PROBLEMS

21
The Communication does not suggest repeal of the following Directives, many of whose provisions do serve a cross-border function.  Instead, it proposes some specific simplification proposals.

First Directive
22
It is proposed that information should no longer have to be published in the national gazette as well as through the national registry.  Annex 3 to the Communication comments that such publication is superfluous given electronic access to national registries.  The function of gazette publication can be replaced by information on the register setting out latest changes.

23
Gazette publication currently costs Companies House in excess of £50,000 per year.  Circulation of the company law supplement of the London and Edinburgh Gazettes is limited.  The Government’s understanding is that many of those businesses that used to rely on the Gazettes (eg banks seeking information on dissolved companies) now use Companies House Internet search services.  The Government agrees, therefore, that Gazette publication should be discontinued. 

24
The Government believes that, in addition to dispensing with requirements for publication in the national gazettes, the Commission should also consider dispensing with EU requirements for company information to be published in the Official Journal of the EU.  For example, it would seem that Article 14 of the Regulation on the Statute for a European Company should be deleted.

25
The 1st Directive has recently been updated to provide for electronic communications, allowing electronic filing of documents with national registries and enabling electronic searches of the registries (Directive 2003/58/EC of 15.7.2003 amending Council Directive 68/151/EEC, as regards disclosure requirements in respect of certain types of companies).  In the light of those recent amendments, the Government doubts whether the 1st Directive requires further simplification, but would welcome any proposals.
Q5  Do you agree that publication in the Gazettes is no longer necessary and that the requirement can be dispensed with?  Do you have any proposals for simplification of the 1st Directive additional to those included in the Communication?
Eleventh Directive
26
The 11th Directive requires an EU company to supply specified information to the host state registry when it sets up a branch there.  Companies have to supply translations, and host Member States are free to impose requirements on formalities such as certification and notarisation.  It is proposed that the host State should be required to accept the certified translation prepared in the home State of the company.  Annex 3 to the Communication also proposes a future review of the Directive once further progress is made in establishing electronic links between national registries, with the aim of allowing a company to register information only in its home State, thereby eliminating double reporting.

27
The Government supports the proposal for restrictions on host State rules relating to certified translations.  Such rules can create practical problems for companies seeking to set up branches in other Member States.  The Government also welcomes the Commission’s intention to simplify the Directive further once progress has been made in the programme to improve electronic communications between the national registries of Member States.

Q6  Do you agree that the ability of the host State to apply national rules relating to certified translations should be restricted?  Do you have any proposals for simplification of the 11th Directive additional to those included in the Communication that should be effected prior to the planned more radical simplification in the light of improved electronic communications?
European Company Statute
28
Annex 3 to the Communication proposes that a small change be made to the Regulation on the European Company.  The Regulation requires that the registered and head offices of European Companies be located in the same State.  The Commission is considering the abolition of this requirement in the light of European Court of Justice case law.

29
The Government believes that the Commission proposal would be a welcome simplification that would afford European Companies greater flexibility in structuring their administrative operations.

Q7  Do you agree that it is unnecessary to require European Companies to have their registered and head offices in the same State?
THE COMMISSION PROPOSALS: ACCOUNTING AND AUDIT
30
In the area of accounting and audit, the focus is on reducing burdens for SMEs.  The Communication includes four main proposals for simplification:

(a) the exemption of so-called micro-entities from the accounting Directives;

(b) the extension of the transition period for SMEs crossing thresholds (and thus becoming subject to the more onerous requirements in higher size categories) from two to five years;

(c) the exemption of small companies from the requirement to publish their accounts; and

(d) making available small company exemptions to medium-sized companies that meet certain criteria (eg close membership or unlimited liability).

Annex 4 to the Communication sets out the proposals in detail.

Exemption of micro-entities from the accounting Directives
31
This proposal is to exempt micro entities from the accounting Directives (including the Directives’ requirements concerning statutory audits), on the basis that for the smallest companies these burdens are disproportionately onerous.  The Commission suggests using the following definition for micro entities:

· less than 10 employees

· balance sheet total below 500,000 euros

· turnover below 1,000,000 euros.

Unlike some other Member States the UK does not currently have the concept of micro-enterprises, and so the Government has commissioned further work to see how many enterprises might be affected and in what ways they might be affected.  In the meantime, the Government welcomes this proposal in principle as there is potential here for significant benefits for very small companies .  
Q8  Do you agree that micro-entities should be exempted from the accounting Directives?
Q9 Do you agree with the Commission’s proposed definition for micro entities?  If not, what would you suggest?
Extension of the transition period for SMEs crossing thresholds
32
This proposal is to extend the transition periods for SMEs crossing accounting thresholds (and becoming subject to more onerous accounting and audit  requirements) from two to five years.  At present a small company must meet the accounting and audit requirements of a medium sized company if it crossed the size thresholds for two consecutive years.  The Commission is now proposing that there should be a five year period for small companies exceeding the small company threshold (ie for growing companies), and a one year period for those companies ceasing to exceed the threshold (ie for those reducing in size).  During these transition periods, companies will only be required to follow the accounting and audit regime for small companies, rather than for medium companies.  The Government considers these proposals are worth exploring further.

Q10  Do you agree that the transition periods should be changed?  If yes, do you agree with the time periods suggested by the Commission?

Exemption of small companies from the requirement to publish their accounts
33
The Commission has proposed that small companies should no longer have to publish their accounts, arguing that it is less important for small companies to publish financial statements because they are used by a limited number of stakeholders.  As the proposal from the Commission stands it does not exempt small companies from preparing accounts, and, as the Commission themselves acknowledge, some shareholders will continue to require these.  The Government is doing further analysis to investigate the extent to which this proposal does mean a reduction in administrative burdens, and would welcome views.

Q11  Do you agree that small companies should be exempted from the requirement to publish their accounts?
Making available small company exemptions to medium-sized companies that meet certain criteria
34
The Commission has proposed making available small company exemptions to those medium sized companies that meet certain criteria (eg close membership or unlimited liability). The Government sees merit in this approach, which suggests that there should be fewer requirements for those companies that do not have a wide range of external shareholders. It agrees that a more risk based approach is worth considering.

Q12  Do you agree that companies with close membership or unlimited liability should benefit from the small company exemptions?
Q13 Are there any other categories of medium sized companies that should be considered for small company exemptions?
35
Annex 4 of the Commission Communication offers a definition of a company with close membership as one where a managing director is the main shareholder (provided no other member has more than 5%).  The Government believes that further work is required by the Commission on the definition.  In particular, it will be important that any provision for close companies does not act as a barrier to growth by deterring owner-managers from seeking external equity investment.
Q14  Do you have any views on the best definition of an owner-managed company?
Simplification for all companies
36
Annex 4 to the Communication includes some further detailed proposals covering groups and consolidation, accounting for deferred taxes, and the abolition of disclosure requirements on formation expenses and on the breakdown of net turnover into categories of activity and geographical markets.

Q15  Do you have views on these proposals?  Do you have any proposals for simplification to the accounting and audit provisions additional to those included in the Communication?
BERR
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