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PART A: GOVERNMENT RESPONSE TO CONSULTATIVE DOCUMENT ON IMPLEMENTATION OF THE EUROPEAN DIRECTIVE ON TAKEOVER BIDS

Between January and April 2005, the Government consulted on proposed measures to implement the European Directive on Takeover Bids. The consultation document set out in factual terms the history, issues arising for the domestic takeover regulatory regime and detailed proposals for implementing the Directive. Responses were received from professional bodies, business representative organisations, the banking and merchant banking industries, those involved in investment and pensions, trade bodies, a company registrar, an academic institute and the Australian Government, as well as directly from companies themselves. A summary of responses received to the consultation  - 23 in total - is attached. The Government is grateful to those who took the time and trouble to contribute and for the many valuable comments received. 

The responses underlined the extent of confidence in the existing system of takeover regulation overseen by the Takeover Panel and the many strengths of the current regime, notably flexibility, speed and certainty in decision making, regulatory autonomy and professional expertise. Consequently, there was clear support for the retention of the Takeover Panel as the takeover regulator within the UK following implementation of the Directive.

There was also strong support for the Government’s approach to implementation which aims to preserve the strengths and core characteristics of the present UK system within the new legal framework created by the Directive. As the consultation document explained, this involves providing statutory underpinning of the activities of the Takeover Panel whilst ensuring that it retains considerable scope to determine its own constitutional and operational framework and to make and enforce rules governing takeover regulation. 

In the circumstances, the Government will proceed to bring forward primary legislation, substantially on the basis of the proposals set out in the January 2005 consultation document, which would:- 

· Recognise the constitutional independence of the Takeover Panel; 

· Confer on the Panel a power to make rules, with binding legal effect, concerning takeovers and related transactions;

· Ensure that the activities of the Panel are placed on a secure financial footing through a power to charge fees in relation to regulatory activities (and a reserve power for the Secretary of State to impose a levy on participants in the financial markets should that prove necessary); 

· Restrict the opportunities of target companies to utilise tactical litigation to frustrate takeover bids – whilst ensuring that decisions of the Panel remain subject to appropriate appeal processes and the right for applicants to seek judicial review in appropriate circumstances; and 

· Lay down a comprehensive regime of enforcement powers and sanctions to underpin the regulatory authority of the Panel. 

Equally, respondents acknowledged the benefits of the existing open corporate marketplace within the UK that the Panel has served to foster. The clear message is that respondents would welcome statutory recognition of the principle that has long been at the heart of the Takeover Code - that it should be for shareholders, not the management of a target company, to decide on the merits of a takeover bid and the right to take frustrating action. 

As regards so-called “breakthrough” provisions following a successful takeover, respondents were similarly clear in their support of the Government’s view that companies should have the flexibility to structure themselves as they choose. Whilst, in principle, the Government, therefore, shares the views  of a number of respondents on the merits of an approach based on one share/one vote to facilitate proper shareholder engagement, it does not intend to impose this on companies by law.    

It is also proposed to take forward long-standing recommendations of the independent Company Law Review to improve the operation of the “squeeze-out” and “sell-out” provisions (to address the issues associated with residual minority shareholdings following a successful takeover bid). 

Finally, in the consultation document, the Government indicated that it was still considering whether the proposed sanctions regime was sufficient to meet the requirements of the Directive. Whilst the implementation proposals generally represent a balanced package of enforcement and sanction provisions, a potential loophole has been identified in relation to the contents of takeover bid documentation (both offer and response documents). One means of addressing this and ensuring that bid documentation meets the standards laid down by the Directive would be to make provision for a sanction targeted at those responsible who are reckless as to the quality and contents of bid documentation. The Government will be seeking detailed views from interested parties on the details of this proposed sanction over the summer. 

The draft legislative clauses designed to give effect to the Government’s proposals in the light of consultees’ comments are published alongside this response together with Explanatory Notes at Part C of this document. The Government will be seeking views on these draft clauses from interested parties over the coming weeks. It is the Government’s current intention that this legislation will form part of the substantial package of company law reforms it is intended to bring forward in the current Parliamentary session.  

PART B: SUMMARY OF RESPONSES TO THE GOVERNMENT CONSULTATION

Introduction

Following adoption of the Directive on Takeover Bids by the European Union in April 2004, the Government worked intensively with The Takeover Panel and other key stakeholders to develop a set of proposals to give practical effect to the Directive which must be implemented by 20 May 2006. The Government’s conclusions from that work were set out in a consultation document issued in January 2005. The consultation document sought to explain the issues involved in implementing the Directive and set out a package of proposals for domestic implementation. The opportunity was also taken to further consult on proposals contained in the Company Law Review to improve the domestic regime related to squeeze-out and sell-out rights (related to the problems associated with residual minority shareholders following a successful takeover). 

Consultees were invited to offer their views on both the key issues of principle involved in implementing the Directive and a series of detailed proposals on the mechanics of implementation. The Department of Trade and Industry is grateful to everyone who responded both formally and informally. 

This document provides a summary of the responses to the consultation.      

Consultation Activities 

The Government published its consultation document on 20 January 2005. Copies were sent to around 200 organisations, businesses and individuals having an interest in the proposal. It was also accessible via the DTI website. 

During the consultation period, the Department has continued to work closely with the Takeover Panel and with other key stakeholders to develop draft legislation implementing the Directive on the basis of the proposals laid down in the consultation document. 

The consultation document sought views in the following key areas:-

· The Takeover Regulatory Framework and the Takeover Rules; 

· Barriers to Takeovers, the Level Playing Field and Optionality 

· Squeeze-Out and Sell-Out 

· Costs, Savings and Benefits

Alongside the Government consultation document, the Takeover Panel  published an Explanatory Paper setting out how it anticipated the changes required by the Directive would affect both the Panel and the Code. A copy of the Panel’s Explanatory paper is available on its website at http://www.thetakeoverpanel.org.uk/.   

The consultation period closed on 15 April 2005 and 23 responses were received of which 3 were submitted in confidence. The list of respondents is at page 32. This summary provides a detailed digest of responses broken down according to the specific questions which were asked. Whilst quotes (not attributed to particular respondents) have been included to illustrate the range of views expressed, not all such views have been cited as to do so would result in an extremely lengthy document and some submissions made points very similar to those expressed by others. 

Copies of responses (except those submitted in confidence) are available for public inspection. Please contact Patrick Barry, Department of Trade and Industry, Corporate Law and Governance, Area 558, 1 Victoria Street, London SW1H 0ET (telephone 0207 215 6576).     

SECTION 1: GENERAL OBSERVATIONS

There was strong consensus in support of the existing takeover regulatory system overseen by the Takeover Panel and, consequently, the desire expressed in the Consultative Document to preserve the key features of that system. The current takeover regulatory regime was seen as:-

· Commanding the respect of market practitioners;

· Ensuring a good relationship between the regulator and the regulated community;

· Ensuring speed and quality in decision-making; 

· Enhancing investor confidence in the London Market; and

· Sustaining an open and orderly market in corporate control.

One respondent, although supportive of the role of the Takeover Panel, questioned whether the current proposals should also extend the ability of the Panel to take the longer term interests of a company into account (rather than predominantly focussing on the short-term financial interests of current shareholders (and directors)).  

Comments included the following:-

“Broadly [we are] extremely supportive of the approach proposed by the Government in the Consultative Document.  We particularly endorse the comments that the Government makes in the Consultative Document as to the considerable strengths in the existing system of takeover regulation within Great Britain and the desire of the Government to seek to preserve those core characteristics and to implement the Directive in a manner that so far as possible enables that to be achieved.” [Business organisation]

“In general, we support the proposals put forward by the Department of Trade and Industry.  We strongly endorse the continuing independence of the Takeover Panel with full jurisdiction to set the City Code on Takeovers and Mergers (the Code), to interpret the Code, and to apply the Code to relevant transactions.  We agree that the Code and the Panel are properly regarded as a paradigm of excellence. “ [Merchant banking industry]]

“In common with others, [we are] supportive of the role that the Takeover Panel has played and supports the government’s wish to preserve the characteristics of the current regulation, consistent with the requirements of the new Directive. However, we are expressing no opinion on the government’s proposed method for achieving this…Takeovers represent a situation in which the short-term financial interests of the current shareholders (and directors) often come to the fore at the expense of a broader assessment of the best longer term interests of a company and its members…Takeovers clearly have profound consequences for stakeholders – giving the Takeover Panel a statutory footing without having the ability to take these issues into consideration may threaten its legitimacy in the longer term.” [Investment industry]

“[We] support the flexible and principle-based nature of the current regulation of takeover bids through the Takeover Panel. We believe that the speed and quality of the Panel’s decision-making plays a significant role in maintaining investor confidence in the London market. We therefore strongly welcome the government’s proposed retention of the Panel as takeover regulator and the proposed retention of the Panel’s role where it goes beyond the Takeover Directive.” [Pensions industry]

“We agree with the Consultative Document’s analysis of the benefits of the current regulatory system and the competitive advantages that an open corporate market place brings.  We are supportive of the proposals set out within the Consultative Document and believe that they represent the best route towards achieving these key aims.  In particular, we support the proposal that the regulation of takeovers remain under the auspices of an autonomous Takeover Panel, that has both a rule making and regulatory function with minimal opportunities for tactical litigation.” [Companies]

“The role of the Takeover Panel and the regime as it has operated in the UK over many years is of very considerable importance to the orderly and effective workings of the market in corporate control.  The proposals contained in Section 2 of the consultative document seem well designed to ensure that this will continue to be the case in the changed environment of a statutory role for the Panel pursuant to the Takeover Directive.” [Investment industry]

SECTION 2: THE TAKEOVER REGULATORY FRAMEWORK AND THE TAKEOVER RULES

Q1 Do you agree that the Takeover Panel should remain responsible for

regulating takeovers? 

All 12 respondents who replied specifically on this issue agreed that the Takeover Panel should remain the takeover regulatory authority. 

One specific issue raised in relation to the regulatory authority was that, in agreement with the approach advocated in the consultation document, it would not be appropriate to link sanctions for misconduct in relation to takeover transactions to the Listing Rules as not all companies regulated by the Takeover Code are listed.  

Comments included the following:-

“The Takeover Panel has a world-wide reputation for the quality of its process, which is fully justified.” [Academic]

“We welcome the flexibility, speed and good sense which the Panel affords to the regulation of takeovers in the UK. We strongly welcome the retention of the Panel as takeover regulator.” [Pensions industry]

“We support the approach that the Takeover Panel should remain the regulator of takeover activity in Great Britain.  Confidence in the Panel and the resultant sense of key stakeholder engagement in the present domestic takeover regulatory regime derive from the core strengths of such a regime – principally flexibility, speed, certainty in decision-making, independence and involvement of key business and other stakeholders in regulatory activities.  We believe that it would be extremely difficult to replicate such core strengths in a regime operated by an alternative regulator.” [Company]

Q2 If so, should the central objective of the implementing legislation be to preserve the flexibility, speed and certainty of the current regime consistent with meeting the requirements of the Directive? 

All 11 respondents who replied specifically on this issue agreed that the central objective of the implementing legislation should be to preserve the flexibility, speed and certainty of the current regime. The following further central objectives for the implementing legislation were suggested:-

· Ensuring that the expertise of the present jurisdiction was maintained without interference; and 

· Providing for the involvement of key business and other stakeholders in regulatory activities.

Comments included the following:-

The Panel has existed for thirty-seven years and has a high reputation with business and the City. Its reputation is enhanced by its flexible nature and speed in being able to interpret (apply?) the present Code and maintain certainty in the market place. [Professional body]

“Preservation of the core strengths of the current regime is fundamental to maintaining key stakeholder engagement in the takeover regulatory regime as a whole.  Flexibility, speed and certainty are central core strengths of the current regime and thus should feature as a central objective of the implementing legislation.” [Company]

Q3 Do you agree that the same regime should apply to all takeovers and

other transactions currently covered by the Takeover Code whether or not they are covered by the Directive? 

All 10 respondents who replied specifically on this issue agreed that the same regime should apply to all takeovers and other transactions currently covered by the Takeover Code irrespective of whether or not these were covered by the Directive.

Specific issues raised were as follows:-

· Concerns as to how the so-called “split jurisdiction” provisions of the Directive would operate (certain situations where the Directive provides that regulatory responsibility must be shared between Member States where a company has shares traded on a regulated market in a Member State other than that in which it is incorporated);  

· An acknowledgment that complete uniformity between “Directive” and “non-Directive” transactions could never be achieved (because, for instance, in judicial review proceedings “Directive transactions” would fall to be interpreted in the light of the Directive, whereas those transactions falling outside the Directive would not); 

· Whether the current coverage of the Takeover Code went far enough – a particular issue cited was in relation to transactions involving companies whose sole listing was in London but whose central place of management was outside the  UK (and, indeed, the EU) and which were not consequently caught by the Code or the Directive;

· The need for as much clarity as possible as to the nature of transactions to be caught by the Code (and to make clear that it was not the intention of the implementing legislation, or the Takeover Panel, to extend the jurisdiction of the Panel in relation to the types of transactions it oversees); and 

· Further consultation should take place in relation to future developments (such as, for instance, UK implementation of the proposed EU Directive on Cross Border Mergers).   

Comments included the following:-

“Although the Directive’s scope is generally narrower than the Code, we agree that the Panel’s regulatory authority under the proposed legislation should cover both companies and transactions covered by the Directive as well as those other companies and transactions not within the scope of the Directive but currently regulated by the Panel.  However, where jurisdiction is to be shared with another Member State it is not yet clear how the shared jurisdiction provisions will work in practice.” [Investment industry.]

“We strongly welcome the preservation of the existing UK regime, both in terms of the coverage of transactions and of companies. We support the government’s view that the Code should not be restricted only to the transactions and companies included in the Directive. Indeed, we would go further [ ]. There are aspects of the current Panel regime which limit the scope of the Takeover Code in ways which do not enhance the reputation of the London market, and which risk creating a regulatory expectations gap. This arises from the residency test which now applies under the Code, and which will be retained for many companies under the government’s current proposals.” [Pensions industry]

“Generally, we agree. The substantial majority of our members are persuaded of the advantages of a single regime applying in the UK to all transactions to be regulated by the Panel, so that the Panel and those involved in takeover activity in the UK do not need to consider the ramifications of differing legislative regimes for different types of transactions, or in some cases, deal with the difficulties of where the dividing line would be between aspects of takeovers governed by the legislative framework and those relying on the pre-existing non-statutory framework.” [Professional body]

Q4 Do you agree that the same regime should apply to all companies

currently covered by the Takeover Code whether or not they are covered by the Directive? 

All 9 respondents who replied specifically on this issue agreed that the same regime should apply to all companies currently covered by the Takeover Code whether or not they were covered by the Directive.

Specific issues raised were as follows:-

· The possible advantages of imposing restrictions on the jurisdiction of the Takeover Panel in relation to certain types of smaller companies (such as unlisted public companies and smaller listed companies). It was argued that the regulatory burdens of the Takeover Code were not appropriate for such companies and a minimum threshold should be applied (e.g. on basis of number of shareholders, annual turnover or a “class test” analogous to that contained in the Listing Rules);

· The need to avoid duplicatory regulation with other EU regulators (for instance in relation to dual headed companies structured across more than one Member State). 

Comments included the following:-

“While [we are] supportive of the Government's position that the legislation implementing the Takeover Directive should provide in substance for the entirety of the Panel's functions (i.e. both those activities falling within the scope of the Directive and those falling outside), [we] would urge the Government to take the opportunity at this stage to consider whether to impose some limited additional restrictions on the jurisdiction of the Takeover Panel (and the ambit of the Takeover Code) in relation to certain types of smaller companies.” [Business organisation.]

“We consider that the same regime should apply to all companies covered by the Takeover Code, but consider that this would be an opportune time to review the applicability of the Takeover Code to certain categories of unlisted public companies and private companies that are currently subject to the jurisdiction of the Takeover Code.  We would suggest that the Takeover Code should not apply to unquoted public companies or the categories of private company that are currently covered unless the company's shares were listed or traded on a market in the last 10 years.” [Professional body]

Q5 Do you agree that the Panel should retain autonomy to determine its own constitution consistent with the minimum requirements as to separation of executive, judicial and rule-making functions proposed to be laid down in the legislation? 

All 10 respondents who replied specifically on this issue agreed that the Panel should retain autonomy as to matters of its constitution (subject to minimum provisions in the legislation relating to separation of executive, judicial and rule-making functions).  

Specific issues raised were as follows:-

· The Takeover’s own proposals to review its own governance regime with a view to adopting a more transparent model were welcomed;

· To engage business and other stakeholders, the Panel should consult on constitutional changes (including the funding implications of any such changes) in accordance with public consultation guidelines; and

· The need to resolve issues related to initial recognition of the Panel and rules related to changes in its constitution.

Comments included the following:-

“[T]here should be clear public consultation guidelines for all rule changes and constitution changes. The current consultation procedure would benefit from some amendments and/or clarifications e.g. all rule changes should be subject to consultation.” [Merchant banking industry]

“[We] agree[ ] that the implementing legislation should establish the basic elements of the Panel’s constitution as to the separation of the executive, judicial and rule-making functions and that the Panel should determine the detail.  This is important to enable the Panel to continue to be flexible in adapting its operations to meet changing needs within a legislative framework.” [Investment industry]

“The composition of the Panel has evolved over the years in line with market developments and it is important this process of evolution should not be impeded as a result of placing the Panel on a statutory footing.  Thus we are in broad agreement that the Panel should retain autonomy to determine its own constitution subject to minimum requirements as regards separation of its powers to be outlined in the implementing legislation…It may, however, be helpful if the implementing legislation underpinned the Panel’s autonomy with a requirement for it to consult publicly on any proposal to effect material changes to its constitution.” [Company]

Q6 Do you agree that the proposed scope of the rule-making power is

satisfactory? 

All 8 respondents who replied specifically on this issue agreed that the proposed scope of the rule-making power was broadly satisfactory. 

A specific issue raised was that all rule changes (and changes to the notes to the Takeover Code) should be subject to public consultation and feedback.

Comments included the following:-

“We [  ] welcome the fact that the Panel will have the flexibility to make rules to deal with future developments in the area of takeovers as they arise…[We] support [ ] the proposed scope of the rule-making powers and that rules will continue to be made by the Code Committee.   We also welcome the fact that the Code Committee intends to continue to promulgate changes to the Rules and SARs in accordance with its established consultation procedures.” [Investment industry]

“It is highly desirable to maintain the current ability of the Takeover Panel to make and amend rules affecting takeovers.  The proposed statutory powers should reflect the current system as closely as possible…We recognise that certain issues, such as squeeze-out and sell-out and information required for annual reports, should be reserved for Company Law…We also agree that the Panel should continue to make rules relating to transactions outside the purview of the Directive, as required…The proposed scope of the rule making power is satisfactory.” [Investment industry]

Q7 Have you any other comments on the proposed rule-making power? 

Four respondents included additional comments on the proposed rule-making power. Specific issues raised were as follows:-

· The need to address the legal status of notes to the Takeover Code as compared to rules and practice notes. It was also questioned whether some more formal and informal guidance would be useful; 

· The importance of the scope of the rule-making power – particularly in respect of matters not falling within the scope of the Directive. Alongside squeeze-out and sell-out provisions, it was also questioned whether compensation arising as a consequence of “breakthrough” should be specifically excluded from the rule-making power of the Panel. Doubts were expressed as to whether a satisfactory formulation of the rule-making power could be found – with ideas for dealing with this issue including an illustrative list of matters to be covered, an explicit statement that matters covered by existing legislation should not be capable of being dealt with in the Takeover Code and imposing an express obligation on the Takeover Panel to consult before making new rules (particularly where these dealt with matters not already contained within the Code). It was also suggested that the legislation might explicitly recognise the new Code in force at the time the legislation came into effect; and   

· The need to avoid applying the general principles contained at article 3 of the Directive in a too rigid and restrictive way (especially in their application to waivers and derogations)

Comments included the following:-

“The scope of the Panel’s vires is a very important matter.  They should clearly extend to rules about public takeover offer transactions within the meaning of the Directive as proposed.  However, they will need to extend further, as proposed, to other matters which are similar.  “Similarity” is however not in itself a viable defining concept without some criterion, probably of a purposive kind, of the kind of similarity which is to render a similar area legitimate territory for the jurisdiction…We wish to encourage the DTI and the Panel to take an appropriate approach to the interpretation of the obligations under the Directive to implement the Directive, including in particular the general principles.  We have certain concerns that the general principles could be applied in too rigid and narrow minded a way, which we do not believe is the intent or purpose of the Directive (or indeed the appropriate approach to construction of the Directive).  Accordingly we encourage the DTI, in relation to powers of derogation, to maximise the scope for flexibility and discretion to the full limit permitted under the Directive.  Further, in relation to those matters which will be governed by the primary legislation but fall outside of the scope of the Directive, we would encourage the DTI again to maximise discretion for example to grant waivers from the relevant rules so as to replicate as closely as possible the current position of flexibility and discretion which works so well.” [Academic.]

“Currently the consultation procedures of the Panel’s Code Committee require the Committee to consult publicly before it introduces or amends any Rules of the Takeover Code (Takeover Code) (and/or The Rules Governing Substantial Acquisitions of Shares (SARs)) save where the amendments are necessary or desirable as a consequence of changes to relevant legislation or rules.  In its recent Explanatory Paper concerning implementation of the Directive [ ] the Panel commented that it plans to include such consultation procedures in a revised introduction to the Takeover Code. 

In the interests of ensuring that the engagement of all key business and other stakeholders in the takeover regime features as a central objective of the implementing legislation we believe consideration should be given to the inclusion of a requirement to consult publicly on any changes to the Takeover Code (and/or SARs) in the implementing legislation itself.” [Company]

Q8 Do you agree that the funding arrangements of the Takeover Panel should continue to reflect a balance between those parties directly involved in takeover activity and market participants more generally? If not, how would you change those arrangements? 

All 9 respondents who replied specifically on this issue agreed that the existing balance in funding arrangements for the Takeover Panel should continue to be reflected.  

Specific issues raised were as follows:-

· Whilst recognising there was a need for contributions from parties  involved directly in takeover activity and market participants more generally, the balance should be weighted towards those directly involved in takeover transactions (and the possibility of charging higher activity (document) charges on those companies not also falling with the general levy provisions); and

· Panel fund raising activities should do no more than cover expenses of the Panel (and maintain a reasonable level of reserves). 

Comments included the following:-

“The market as a whole benefits from an orderly takeover process.  It is therefore appropriate that the Panel is funded jointly by parties engaged in transactions and more generally by listed companies.  However, our preference would be that the balance of fees should be weighted towards those actively engaged in transactions.” [Investment industry] 

“We agree broadly with the proposals in the document.  All market participants benefit from the regime and should contribute to its financing.  Such strong externalities should be reflected in the general levy, for which statutory provision should be made.  There is an argument that the benefits of the regime are felt by the economy as a whole and beyond market participants.  However there are disadvantages in funding the regime out of general taxation and we would not support this.” [Academic]

Q9 Do you consider that there are any reasons why the Takeover Panel

should not be granted a power to enable it to charge fees for supervisory activity undertaken? 

All 9 respondents who replied specifically on this issue considered that there were no reasons why the Takeover Panel should not be granted a power to enable it to charge fees in respect of its supervisory activities.

A specific issue raised was that any decision to alter the levels of charges or the charging structure by the Panel should be subject to public consultation/cost-benefit analysis.   

Comments included the following:-

“Consultation should be required and there should be cost benefit allowance.” [Merchant banking industry] 

“We do not consider that there are any reasons why the Panel should not be granted a power to enable it to charge fees for supervisory activity undertaken subject to clarification in the implementing legislation that the purpose behind such a fee raising power (when combined with other fee raising powers) is to maintain a sufficient, but not excessive, accumulated surplus in order to secure adequate reserves.  This would support the Panel’s independent status in the implementing legislation…Further comfort as regards the Panel’s statutory fee raising powers is also sought through the introduction of a requirement in the implementing legislation to consult publicly on any material changes to the Panel’s constitution…This would ensure objective analysis of any additional expense which would be incurred as a result of the constitutional change and thus the funding implications of such change. [Company]

Q10 Do you think that there should be a reserve power available to the

Secretary of State to place the levy charge on a statutory footing? If not, how should the Takeover Panel make up any resulting shortfall in its finances? 

All 9 respondents who replied specifically on this issue agreed that the Secretary of State should be given a reserve power to place the levy on a statutory footing. 

A specific issue raised was that exercise of the reserve power should be subject to public consultation. 

Comments included the following:-

“This [the levy power] should only be exercised in exceptional circumstances. So far as practicable we would prefer the levy charge to remain on its current footing.” [Banking industry]

“We agree that there should be a reserve power, but there should be prior consultation on any proposal to exercise it.” [Business representatives]

Q11 Do you agree that it is important to seek to minimise tactical litigation to ensure that the takeover bid process can proceed smoothly and efficiently? If not, what are your reasons? 

All 11 respondents acknowledged the importance of seeking to minimise tactical litigation in the bid process. 

Specific issues raised were as follows:-

· The increased importance of this issue in the light of the new statutory regime which will be created as a consequence of the Directive;

· The difficulties that may arise (and the possible need for clarification) where the Takeover Panel shares jurisdiction with a takeover regulator from another Member State under the so-called “split jurisdiction” provisions of the Directive; and

· Support for the attitude taken by the court on tactical litigation in the Datafin case. 

Comments made included:-

“[We] agree[ ] that tactical litigation, i.e. legal proceedings taken by parties to a bid with a view to frustrating or hampering the bid or the defence, must be minimised.  Otherwise, say in the first instance, the litigation could defeat the objects of the bid and thus prevent shareholders in the target company being able to decide on the merits of the bid.” [Investment industry]

“We agree that the Panel’s own framework for decision-making currently strikes a good balance between speed, flexibility and certainty while protecting the rights of parties such as minority shareholders.” [Banking industry]  

“We strongly agree that tactical litigation must be minimised. We are supportive of the attitude expressed by the Court of Appeal in Datafin and hope that the courts would continue to take the same stance on tactical litigation under any future regime.” [Pension industry]

Q12 Do you think that the following measures are a proper and sufficient means of limiting the scope for civil litigation in the implementing legislation: exclusion of new rights of action for breach of statutory duty; protection of transactions; and parties to be bound by decisions of the Takeover Panel?  

All 9 respondents who replied specifically on this issue considered that the proposed measures were a proper means of limiting the scope for civil litigation. 

The following specific issues were raised:-

· Need to take account of situations where transactions, which otherwise would be binding under the proposals, had taken place and fraud/lack of disclosure later came to light;

· The view that decisions of the Takeover Panel which otherwise would be binding on parties should be subject to judicial review under the principles laid down in Datafin; and 

· The possible need to make explicit in legislation the principles laid down in Datafin to ensure the courts did not adopt a more interventionist approach post implementation of the Directive. 

Comments made included:-

“However, where a transaction/merger may have taken place where there was misrepresentation or a lack of disclosure, then intervention by the Court system should be possible to protect the party(ies), namely the shareholders, that may have suffered loss.” [Professional body] 

“As long as there is no question that the current system of representations before the Panel, appeal of decisions, and (ultimately) judicial review of decisions in appropriate cases will be compromised, the proposed measures to limit the scope for civil litigation are appropriate.” [Investment industry]

“We agree that the measures outlined are appropriate.  As regards the third proposed measure (parties to be bound by decisions of the Takeover Panel), we are comforted by the Panel’s proposed amendments to its existing judicial and review processes as outlined in its recent Explanatory Paper – particularly the proposed increase in access to the Appeal Tribunal (currently the Appeal Committee)…However, as there will now be a statutory underpinning for all the Panel’s activities, there is a potential for an increase in tactical litigation through claims that the Panel is acting ultra vires by promulgating rules which may be inconsistent with the Directive.  In addition, the introduction of a statutory backdrop to the Panel’s activities could encourage the courts to adopt a more interventionist approach than that currently adopted.   Faced with this and in order to reinforce the proposition that parties are to be bound by decisions of the Panel it may be preferable if the implementing legislation specifically reinforced the courts’ current approach to judicial review of Panel decisions as established in R V Panel on Takeovers and Mergers, ex parte Datafin plc.” [Company]

Q13 Do you agree that a limited immunity package should be conferred on the Panel and those involved in its regulatory activities? If not, how would you propose to overcome the problems outlined in paragraphs 2.41 and 2.42?  

All 10 respondents who replied specifically on this issue agreed that a limited immunity package should be conferred on the Takeover Panel and no specific concerns were raised in this respect. 

A comment made was:-

“[We] agree[ ] that those involved in the exercise of the Panel’s regulatory functions should be granted immunity from being pursued for damages arising as a result of regulatory decisions made in good faith.  This is important to ensure that the Panel can recruit and retain staff of sufficient calibre and expertise.” [Investment Industry]

Q14 Do you agree that formal information-gathering and enforcement powers should be extended to the Takeover Panel in the implementing legislation? If not, what, if anything, would you propose in their place? 

All 11 respondents who replied specifically on this issue agreed that formal information gathering and enforcement powers should be extended to the Takeover Panel. 

Specific issues raised concerned the scope of the proposed information- gathering power at paragraph 2.49 of the Consultation Document (for the Panel to be able to require in the Takeover Code prompt disclosure of information to which the Panel might reasonably be expected to have notice) and the way it might be used in practice. It was considered that where this represented an anticipatory obligation (i.e. where no prior request had been made by the Panel), that it might create “whistle-blowing obligations which were not appropriate in the field of takeover regulation and that it was vague and uncertain. It was also underlined that the disclosure provisions should not extend to information subject to legal professional privilege.

Comments made included:-

“[We] agree[ ] that, as under the Government’s proposals the Takeover Code will have legal force, it is appropriate for the Panel to have its own effective powers of enforcement and sanction.”  [Financial regulator]

“We agree that formal information gathering and enforcement powers should be extended to the Takeover Panel in the implementing legislation.  We support the right for the Takeover Panel to require the supply to it of information reasonably required by it in the conduct of its activities, subject importantly to legal professional privilege…We strongly oppose the grant to the Panel of the powers described in paragraph 2.49 of the  consultative document.  This obligation is extremely broad in terms of the parties to whom it applies e.g. any shareholder/derivative holder in a company: this is an ancipatory obligation which is wholly disproportionate in terms of its burden relative to any conceivable need the Panel might have for it.” [Professional body]  
Q15 Do you agree that the proposed information gathering power is

appropriate?  

All 10 respondents who replied specifically on the issue considered that the proposed information gathering power was appropriate, subject to the concerns raised about paragraph 2.49 of the Consultation Document (see question 14 above) which was considered to be ambiguous and unfair. A further issue raised was the necessity for the legislation to prescribe the relevant consequences of breach of information orders.

“[However] we do not agree with paragraph 2.49 which proposes a Code provision which would require parties to disclose promptly “information of which the Panel would reasonably expect notice”.  Such a provision would be ambiguous and susceptible to unfair retrospective application.  The Panel is able to specifically indicate its informational needs prospectively.” [Merchant banking industry]

“It is necessary for legislation to prescribe the relevant consequences of breach of information orders, and for the Panel to make rules to which such remedies attach.” [Academic]

“The proposed information-gathering power appears to be an appropriate method to formalise certain of the Panel’s investigative powers.  However, acknowledging the sensitive nature of the information involved, we look forward to reviewing the draft wording to be contained in the implementing legislation detailing the controls around the circumstances in which requests for information can be made…[Company] 

Q16 Do you agree that the proposed rule-making powers in relation to

enforcement are appropriate? If not, which powers do you consider are not appropriate or what additional powers do you consider should be granted? 

8 out of the 9 respondents who replied specifically on the issue considered that the proposed rule-making powers in relation to enforcement were appropriate, the other respondent questioning whether the proposed provisions were actually enforcement powers (rather than rule-making powers as described). It was stressed that the new proposed powers should not seek to undermine the Panel’s existing consensual approach to regulation.  

Specific comments included:-

“The enforcement powers raise special considerations.  It is not clear that these are “rule-making” powers as indicated in paragraph 2.47 of the Document.  As proposed these are enforcement powers – ie adjectival and not substantive law.  The correct analysis and policy appears to be that wherever the rules require a party to do a thing or not to do a thing the Panel should have power to award compensation or restitution where the thing is not done and power to order compliance with the rule, where the thing is not done or the Panel reasonably fears that the thing will not be done, or to take some appropriate action to make good the failure, where the thing has not been done and to do the thing would not resolve the problem.” [Academic]

“We consider that there is more of a case for the enforcement powers than for the information-gathering powers.  In particular the power to apply to the court for summary enforcement of a ruling and the consequent result that a failure to comply would be a contempt of court appear to be useful additional powers for the Panel.” [Banking industry]

Q17 Do you consider that the proposed model for granting of the other

powers to the Panel is the right one (i.e. through power conferred on the Panel to make rules in respect of such powers)? If not, what other model would you suggest? 

10 out of 11 respondents who replied specifically on this issue considered that the proposed model for granting of the powers to the Panel was the right one. The other respondent stated that the model was not supported as set out in the Consultation Document. A further comment made was as to the need for consultation in relation to any proposed changes to the Panel rules on this issue.   

Comments made included:-

“The concept of “conferring on the Panel power to make rules in respect of such powers” is not supported or perhaps not understood). The powers will need to be defined by statute to create the appropriate civil law remedy. It may be appropriate to allow the rules to lay down when the remedies are available, but the solution we propose is that they should be available for all rules.” [Academic]

“The proposed model would appear to be necessary in order to maintain the flexibility and speed in decision-making of the domestic takeover regulatory regime. We would take further comfort, however, if (generally) any changes to such rules going forward are subject to public consultation. [Company] 

Q18 Do you consider that the summary court order enforcement mechanism proposed is appropriate? If not, how would you propose that the Takeover Panel should be able to enforce its rulings?  

All 11 respondents who replied specifically on this issue considered that the summary court order enforcement mechanism was appropriate. 

Specific issues raised were:-

· That the courts should retain authority to consider objections based on scope of authority or miscalculation of compensation;

· The use of the enforcement mechanism should be very much the exception, rather than the norm, and the Panel’s consensual approach to regulation should be maintained (and that guidance from DTI or the Panel on this issue might be of assistance); and 

· It was important that the mechanism did not become a means of obtaining a judicial hearing on a matter on which they were in dispute with the Panel. 

Comments made included:-

“Where it is not possible to proceed by consent, we support the Panel being able to make a ruling on the application or interpretation of the Code and apply to the court for enforcement when a person fails to comply with a ruling, and that failure to comply with a court order will be contempt of court.” [Investment industry]

“In general we can see why such powers are appropriate.  We have some concern that the nature of the power for the Panel to apply to the Court for the summary enforcement of an order may result in an unhelpful change in the attitude of those engaging in takeover activity to the Panel.  The concern identified is that it would be unhelpful for the Panel and for the efficient regulation of takeovers if those dealing with the Panel were to see the power to apply for a court order as a mechanism for obtaining a judicial hearing on a disagreement they have over a Panel ruling.” [Professional body]

“Given some form of reserve enforcement mechanism is required in order to secure effective implementation of article 4(5) of the Directive, we have no objection to the summary court order enforcement mechanism. We are hopeful, however, that in the spirit of maintaining the consensual approach to compliance with the Takeover Code, the Panel does not require to rely on such reserve power in practice.” [Company]

Q19 Do you agree that section 143 of the Financial Services and Markets Act 2000 should be repealed in view of the fact that the rules made by the Takeover Panel will be given statutory effect by the implementing legislation? If not, why do you consider section 143 should be retained? 

9 out of 10 respondents who replied specifically on this issue agreed that section 143 of the Financial Services and Markets Act 2000 should be repealed, the other respondent, in disagreeing, stated that the proposed statutory effect of the rules would not enable the Financial Services Authority to take relevant disciplinary action as currently allowed by section 143. 

Specific issues raised were:-

· Support for the enhanced opportunity for cooperation between the Panel and the Financial Services Authority under the new regime;

· Concerns as to the possible need to underpin “cold-shouldering” powers within the legislation (and that the Panel would be empowered to trigger their operation); and 

· The possible adaptation of section 143 to permit the Financial Services Authority to endorse industry codes and guidance.   

Comments made included:-

“Section 143 should be retained.  The proposed statutory effect for the rules does not enable the FSA to take the relevant disciplinary action which is allowed under section 143.  No case has been made for relaxing this sanction.  The status of the code within the framework of discipline of securities professionals should be retained.” [Academic]

“On the basis that the Financial Services Authority will continue to take into account any breaches of the Takeover Code in its assessment of whether persons are fit and proper to be authorised, we accept that there is no need to retain section 143 of the Financial Services and Markets Act.” [Pension industry]

“In view of the statutory underpinning for all the Panel’s activities, we believe it is no longer appropriate to maintain section 143 of the Financial Services and Markets Act 2000 and thus agree it should be repealed.” [Company]

SECTION 3: BARRIERS TO TAKEOVERS, THE LEVEL PLAYING FIELD AND OPTIONALITY 

Q20 Do you agree that all companies registered in the UK and whose shares are admitted to trading on a regulated market should be obliged to comply with the requirements of article 9? If not, what advantages do you consider there are in allowing companies not to be bound by those requirements?  

All 11 respondents who replied specifically on this issue agreed that all UK companies whose shares were traded on a regulated market should be obliged to comply with the requirements of article 9. 

Specific issues raised concerned the need for a practical application of article 9 in the implementing provisions, including discretion for the Takeover Panel as to its application to allow companies which were contractually committed to a course of action to be able to continue in that notwithstanding any takeover bid and to be able to ensure bids were not used as a device to delay or frustrate perfectly reasonable commercial transactions.

Comments made included:-

“[We] agree[ ] that all companies registered in the UK and whose shares are admitted to trading on a regulated market should be obliged to comply with the requirements of article 9 and the protections it affords to minority shareholders.   This includes the fundamental principle that it should be for the shareholders of the target company, not management, who should decide on the merits of takeover bid.” [Investment industry]

“We strongly welcome the protections afforded to minority shareholders by Article 9 and believe that all companies should be subject to it.” [Pension industry]

Q21 Do you agree that companies registered in the UK and whose shares are admitted to trading on a regulated market should not be bound by article 11? If not, what advantages do you consider there are in imposing the requirements of article 11 on all UK companies?  

16 out of 17 respondents who specifically replied on this issue agreed that UK companies whose shares were traded on a regulated market should not be bound by article 11. Specific issues raised by these respondents included the following:-

· Support in principle for one share/one vote as important to shareholder engagement (and disappointment that this principle had not been endorsed at EU level);

· Importance of full disclosure of differential share voting structures;

· Imposition of article 11 would constitute a major interference with freedom of contract;

· Important role played by differential share structures in preserving integrity, diversity and consumer choice in the brewing industry;

· That to not mandate article 11 was consistent with the findings of the Company Law Review on differential share structures;

· It was not appropriate to override existing rights retrospectively by imposing article 11;

· The need to maintain flexibilities for markets;

· Advantages achieved by differential voting rights in corporate restructuring (such as so-called “dual-listed company structures”); and

· That mandating article 11 would inadvertently override a number of important, ordinary and reasonable market transactions (such as put and call options, pre-emption rights, etc.).  

Comments made included:-

“If a Member State chooses to opt out it will mean that management and those with entrenched interests will be able to protect their position.  That said, given that the option exists, we believe that there would be little benefit in implementing the clause in the UK - differential share structures are rare and implementing the clause could mean that companies move their listing from the UK to a Member State that has not implemented it or outside the EU altogether.  It is important, however, that any differential share structures that exist are disclosed to the market.” [Investment industry]

“We do not favour requiring UK companies to comply with Article 11.  Companies should have the freedom to structure themselves as they choose – as long as the structure, and its impact, including possible implications for voting, is fully disclosed.” [Investment industry]

“The ownership of many of our member companies reflects the current flexibility to structure different classes of shares with different voting rights.  The results have been beneficial over a long period.  By way of example: It has enabled a significant number of family-owned brewers producing ‘real ale’ to compete with the giants in a market where foreign owned companies now supply more than half of Britain’s beer…The crux of our strongly held view is that market freedom should continue.  Accordingly, the intention not to make Article 11 of the Takeovers Directive obligatory for all UK companies but, instead, to allow markets to settle these issues is welcomed by our members. We think it also reflects public opinion, so far as it can be gauged from support for our member companies.” [Trade body]

“We were very pleased [ ] to note in the most recent consultative document that the conclusion is now that the implementation of Article 11 on a mandatory basis would not offer benefits in the UK (indeed, it might be potentially damaging)…We absolutely support the Government’s conclusion that Article 11 should not be implemented on a mandatory basis in the UK.” [Company]

“We hope, notwithstanding the UK’s decision, that the Government will continue to pursue the principle in its discussions in Europe and will encourage, as best practice, compliance with the principle of this Article for the small minority of companies in the UK that do not have one-share-one-vote structures.” [Investment industry]

“Mandatory implementation of Article 11 in the UK would nullify Australian/UK dual listed company “joint electorate” shareholder structures, which ensure UK and Australian shareholders are treated equally in the event of a takeover bid. Mandatory implementation of Article 11 would prevent shareholders in the Australian component of dual listed companies from voting on defensive measures in the event of a public takeover bid to acquire control of the UK component. In the extreme, this would mean an offeror could acquire control of the UK component without making an equivalent offer to shareholders in the Australian component. Prima facie, this appears to be in direct conflict with the one vote one value principle embodied in the Directive.” [Australian Government] 

The sole respondent considering that article 11 should be mandated, stated as follows:-

“[We} note[ ] the government’s arguments but believe that they are without merit:

Market forces have already reduced the number of companies which adopt these structures.  As there are only a handful of companies in the All Share index which persist with these, it would appear appropriate to use legislation to ensure highest standards across the market;

The risk of companies choosing to move to another EU state or outside of the EU.  Given that this only affects a handful of companies this risk appears insignificant; and

That differential share structures may prove an incentive to bring new companies to the market whilst protecting special (e.g. founders’) interests.  When a company comes to market the owner-manager gives up a proportion of ownership and control rights to benefit from access to the deeper pool of capital available.  Permitting the sale of capital rights without relinquishing control undermines the rationale of an open corporate marketplace and risks entrenching poor management.” [Investment industry]

Q22 Do you agree that the UK should not utilise the reciprocity provisions? If not, what advantages do you see in the UK allowing companies to make use of these provisions? 

All 10 respondents who replied specifically on this issue agreed that UK should not utilise the reciprocity provisions. 

Specific issues raised were:-

· Possible detriment to open corporate marketplace of implementing reciprocity (“fortress UK”) and move towards protectionism; 

· UK’s decision on reciprocity would be unlikely to affect significantly behaviour of target companies; and 

· Reciprocity was discriminatory and possibly contrary to EU law (and, in any event, not available against “third country” and private companies).  

Comments made included:-

“A UK company bidding for a target elsewhere in the EU may encounter problems if the company they want to buy is not located within a similarly open regime.  Adopting reciprocity will not solve this problem.  The nature of the UK’s jurisdiction is unlikely to have a significant influence on the behaviour of target companies.  It seems unlikely that potential targets would be tempted to move to more liberal regimes if the UK instituted reciprocity provisions simply because it would make predatory actions more viable.  Many other factors are more important in taking listing decisions.” [Investment industry]

“We strongly agree the UK should not utilise the reciprocity provisions.  We agree with the DTI's analysis that to take such an approach would be protectionist and inconsistent with the successful approach the UK markets have historically taken.  We have consistently queried the legitimacy of the reciprocity provisions which seemed to us potentially inconsistent with the Treaty of Rome in their intent, by facilitating opportunities for national discrimination. [Professional body]

Q23 Do you consider that, in implementing the opt-in under article 11, it is sufficient to rely on existing procedures and protections in relation to proposed changes in the articles of a company? If not, why do you think such procedures and protections are inappropriate and what further legislative provisions do you think are required? 

8 out of 10 respondents specifically replying on this issue agreed that, in implementing opt-in under article 11, it was sufficient to rely on existing procedures and protections in relation to proposed changes in the articles of a company. The other 2 respondents did not agree.

Specific issues raised were:-

· The fact that opt-in to article 11 might lead to the rights of those other than under the company constitution being put in peril;

· Support for the imposition of protections at the time a company decided to opt-in (which could also address the specific issue of compensation for such rights);  

· Lack of clarity as to the mechanism for one share/one vote companies to opt-in; 

· Need for greater clarity in the legislation as to how the 75% breakthrough threshold would be calculated where a company had more than one class of shares;  

· Concerns as to the lack of certainty in the compensation regime (and the point at which compensation would become payable); and

· Detailed discussion of the existing company law protections and how they might be expected to operate in relation to opt-ins.

“Although we do not believe that article 11 should be imposed on UK registered companies, in recognition of the fact that the UK has to have a statutory framework to enable companies to subject themselves to it voluntarily, [we] believe[ ] that the existing procedures and protections in the Companies Act in relation to changes in the articles are sufficient.” [Investment industry]

“We are concerned that the consultative document might suggest some misunderstanding as to how the issue of implementing the opt-in under article 11 may work in practice…We therefore think, as described above, further provision will be required for compensation for the loss of shareholder veto rights or restrictions, even though in practice such provision may not be utilised very often.” [Professional body] 

“We agree with the proposed approach as the matters impacted by the provisions of article 11 would be more appropriately addressed through changes or additions to a company’s articles of association…There may be a perception that setting in place a full statutory regime to implement article 11 would overcome any interpretational difficulties associated with the application of article 11.  However, as it would be impossible to fashion rules to cover every eventuality and thus the individual circumstances of each company, any such perceived benefit may be lost.” [Company]

Q24 Do you agree that it is not necessary to provide for equitable

compensation for loss of shareholder voting rights as a consequence of

breakthrough under the article 11 opt-in? If not, why not and how would you suggest compensation be provided for?   

8 out of 10 respondents specifically responding on this issue agreed that it was not necessary to provide for equitable compensation for loss of shareholder voting rights as a consequence of breakthrough under article 11. The other two respondents considered that such equitable compensation should be provided for (referring to framing of opt-in resolutions without specifying the mode of compensation, anomalies later coming to light and the need for individual shareholders to have recourse to the courts).

Comments made included:-  

“No we do not agree.  Individual shareholders should have recourse to courts on a just and equitable basis.  It is possible to envision that an opt-in resolution could be framed in a generic way without specification of the method of calculation of compensation or with anomalies which only come to light retrospectively.  Any recourse should be subject to a test of laches.” [Merchant banking industry]

“[We] agree[ ] that it is not necessary to provide for equitable compensation for loss of voting rights as a consequence of the article 11 opt-in.   As noted in the C[onsultation] P[aper], the decision to opt in will have been taken in accordance with the usual rules for changing articles of association and it will be open to the parties to agree the terms, including rights to compensation.” [Investment industry]

“Yes we agree. However it could be possible that an opt–in resolution is presented in a way which does not address, in the view of the shareholders affected, adequately or fairly the compensation issue, or if applicable, its means of calculation, which may have to be referred to a court.” [Business representatives]

Q25 Do you agree with the proposed compensation provisions in relation to override of contractual rights? If not, why not and how would you suggest compensation be provided for? 

9 out of 10 respondents agreed with the proposed compensation provisions in relation to override of contractual rights, the other respondent did not agree. 

A specific issue raised was the absence of clarity and certainty in the proposal (the bidder might not know the extent of the commitment they were undertaking in making a bid). It was suggested a preferable solution would be to provide for a system whereby holders of rights had to agree to compensation before breakthrough was installed. 

Comments made included:-

“[We] agree[ ] that compensation for contractual rights that are overridden should be determined in the first instance by the bidder and that the party whose rights are removed should be able to apply to the court if the compensation was insufficient or inappropriate.” [Investment industry]

“This proposal is not satisfactory because it leaves the issue of the measure of compensation open.  Nor is it clear whether the application to the court can hold up the completion of the bid or whether the remedy is to be available only ex post – the latter is preferable.  Nevertheless the effect will be that bidders will be undertaking an uncertain commitment when bidding, which is undesirable and will cause difficulties in providing the appropriate assurances that financial resources are available.” [Academic] 

“In relation to contractual restrictions, we agree that it is for the bidder to make the payment for the appropriate compensation.  The bidder is the party benefiting from overcoming the restriction: it should make the relevant payment.  Indeed any arrangement whereby the company could be obliged to fund any element of the payment might start to infringe principles of maintenance of capital and result in prejudice to creditors…In relation to contractual restrictions subject to override we agree with the DTI's proposal.” [Professional body]

Q26 Do you consider that the requirement for companies to make an

explanatory report to shareholders on share and control structures should be met by requiring such information to be included in the annual report? Alternatively, do you think a report on this matter should be required to be made at the annual general meeting? 

11 out of 12 respondents specifically replying on this issue considered that the explanatory report to shareholders should be contained in the annual report. The other respondent was of the view that the explanatory report should both be contained in the annual report and be made at the annual general meeting. 

Specific issues raised were:-

· The costs involved in complying with this obligation (and the possibility of providing for website disclosure of this information to minimise this burden);

· The fact that not all shareholders could attend the annual general meeting to receive the report (including asset managers who typically have holdings in many companies);

· The possible need for guidance from the Financial Reporting Council to ensure fair reporting on ownership and control of companies; and

· Need to avoid duplication of reporting requirements.

Comments made included:-

“Both. Investors should be able to table questions at general meeting for written response.” [Merchant banking industry]

“[We] support[ ] companies making an explanatory report to shareholders on share and control structures in the annual report as proposed to presenting it at the Annual General Meeting. This will minimise formalities at the Annual General Meeting and in any event, not all shareholders can attend the AGM of every company in which they hold an interest.” [Investment industry]  

“The development of capital markets has produced a variety of ways in which beneficial ownership and control of shares can be separated.  Guidance will be required from the Financial Reporting Council to ensure that the companies’ reporting is a fair reflection of the underlying situation at the company.” [Investment industry]

“We support the proposal that the explanatory report to shareholders should be contained by way of an additional narrative text in the Annual Report, where appropriate.  Since the Annual Report is mailed to all shareholders in advance of the Annual General Meeting, we see no benefit in presenting a separate report at the Annual General Meeting.” [ Company]

SECTION 4 – SQUEEZE-OUT AND SELL-OUT

Q27 Do you agree that all the recommendations of the Company Law Review (Annex C) compatible with the provisions of the Takeovers Directive should be adopted? If not, please state which recommendations you consider should not be implemented and set out your reasons. 

All 12 respondents specifically replying on this issue agreed that the recommendations of the Company Law Review on squeeze-out and sell-out (consistent with the provisions of the Directive) should be adopted. 

Specific technical issues raised included:-

· Need for clarification of proposal with regard to “mix and match” offers; 

· Should be express requirement to require notification to shareholders of sell-out rights where these came into effect (as this would constitute an important safeguard for minority shareholders);

· Possible need to fix the time limit for exercise of squeeze-out rights by reference to the offer date (rather than the time allowed for acceptance of the bid) and a “long-stop” provision of say six months for exercise of such rights; and

· Need for clarity on matters such as the types of shares which carried voting rights, etc. 

Comments made included:-

“On page 47 of the Consultation Document mention is made of "Mix and Match Offers" which suggests that any previous mixture of consideration offered in the original "mix and match" should be offered to those in the 429 offer. There was concern that this may be a problem where the number of shares to be allocated or cash distributed has been strictly limited in the Offer document, particularly where the value of one element may have changed significantly during the course of the Offer.” [Professional body]

“[We] agree[ ] that all the recommendations of the Company Law Review compatible with the provisions of the Takeover Directive should be adopted.  These are uncontroversial and sensible amendments.” [Investment industry]

“We agree that it is sensible to take the opportunity to adopt the recommendations of the Company Law Review in implementing the Directive (in so far as they are compatible with the Directive) given such recommendations provide further clarification and necessary expansion of the provisions contained in Part 13A of the Companies Act 1985.” [Company]

Q28 Do you agree that the proposed changes should apply to all companies and bids currently subject to Part 13A of the Companies Act 1985, regardless of whether or not the Takeovers Directive applies to them? 

All 10 respondents specifically replying on this issue agreed that the proposed changes should apply to all companies and bids currently subject to Part 13A, regardless as to whether or not the Takeovers Directive applied to them. 

SECTION 5: OTHER ISSUES (COSTS, SAVINGS AND BENEFITS)

Q29 We would welcome comments and evidence on the RIA, especially on the savings and benefits (or any costs) on the proposed provisions implementing the Directive. Comments are also invited on any unintended consequences or other implications.

3 comments were made as follows:-

“Some additional disclosures will be required in the Annual Report, but we do not foresee any general cost savings or additional cost burdens on companies, unless and until a company becomes involved in a takeover, when the provisions of Articles 11 and 12 of the Directive may have an impact.” [Business representatives]

“As regards costs associated with the implementation of the Directive [ ], we are concerned that the potential additional disclosure requirements of articles 10(1) and 10(2) could lead to significant additional costs if not handled efficiently. Care is required to reduce duplication and to ensure that the data to be supplied to shareholders is provided in a cost effective manner.

As regards other implications associated with the implementation of the Directive, we note the lack of clarity concerning the operation of the Directive’s shared jurisdiction provisions.  It is acknowledged that, at present, there are few companies who do not have a listing in their country of incorporation (and thus few will be impacted by the shared jurisdiction provisions).  However, as the number of affected companies may grow as European stock markets merge and new electronic markets are developed, it is hoped that clarity over the shared jurisdiction provisions will emerge in the near future in order to avoid a culture of “jurisdiction shopping”. [Company]

“Regarding the impact assessment, we feel that there should be some acknowledgement of the costs involved in informing and consulting employees.”  [Company] 

SECTION 6: OTHER ISSUE RAISED BY CONSULTEES – EMPLOYEE INVOLVEMENT

The only further issue raised (by one respondent) was in relation to employee involvement and consultation aspects of takeovers. The respondent was concerned that the issue of employee and consultation was not addressed in the consultation document and that there was the possibility of uncertainty, as the proposals stood, as to the application of national legislation and whether there was the possibility that more than one set of national laws and penalties might apply.   

The respondent concluded:-

“The DTI proposals appear to favour the Takeover Panel as the future regulatory body.  However, at present, the Takeover Panel has no involvement to do with current laws on information and consultation of employees, which come under the purview of the Central Arbitration Committee.  We would presume that this will continue, and would be grateful for the DTI’s confirmation on this point.” [Company]  

[Note from Department of Trade and Industry: The Directive introduces specific new information requirements as regards employees. Employers of the bidder and target company are required to set out and pass information to employees (or their representatives) on the consequences of the takeover on employment. The provisions will be implemented by amendments to the Takeover Code. The Takeover Panel will consult on the revised Code later this year.] 
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PART C: EXPLANATORY NOTES ON DRAFT CLAUSES

TAKEOVERS, ETC

EXPLANATORY NOTES

INTRODUCTION

1. These explanatory notes relate to the Part of the Company Law Reform Bill implementing the European Directive on Takeover Bids (Directive 2004/25/EC, the “Takeovers Directive”) which was adopted on 21 April 2004 and must be implemented by 20 May 2006.  They have been prepared by the Department of Trade and Industry to assist the reader in understanding the draft clauses.  They will not form part of the draft Bill nor be endorsed by Parliament.

2. The notes need to be read in conjunction with the draft clauses.  They are not, and are not meant to be, a comprehensive description of the draft provisions.  So, where a clause or part of a clause does not seem to require any explanation or comment, none is given.

SUMMARY AND BACKGROUND
3. The principal body of draft clauses emerged from the consultation document, “Company Law – Implementation of the European Directive on Takeover Bids” published by the Department of Trade and Industry in January 2005.  Draft provisions related to “squeeze-out” and “sell-out” (concerning the problems of, and for, residual minority shareholders following a successful takeover bid) also substantially draw upon recommendations arising from the independent Company Law Review sponsored by the Department of Trade and Industry (in particular, the Final Report of the Company Law Review published in July 2001 (Chapter 13, pages 282-300) and in the Review’s “Completing the Structure” document published in November 2000 (Annex B, pages 377-390)).

OVERVIEW OF THE PART

4. The draft Part is divided into 3 Chapters and has 33 clauses and 2 schedules:

· Chapter 1 deals with matters related to the Takeover Panel and its takeover regulatory functions;

· Chapter 2 concerns matters related to barriers to takeovers; and

· Chapter 3 contains amendments to Part 7 (reports of companies traded on a regulated market) and Part 13A (squeeze-out and sell-out) of the Companies Act 1985.

TERRITORIAL APPLICATION

5. Both company law and financial services matters relating to Scotland are reserved to the UK Parliament under the Scotland Act 1998.  Those relating to Wales have not been transferred to the National Assembly for Wales under the Government of Wales Act.  Company law in Northern Ireland is a transferred matter under the Northern Ireland Act, however financial services is not so transferred.  Consequently, Chapter 1 will apply throughout the United Kingdom; and Chapters 2 and 3 will extend to England and Wales and to Scotland, but not to Northern Ireland.

6. Additionally, the Bill contains a provision allowing any provisions of Chapters 1 and 2 to be extended to the Isle of Man or any of the Channel Islands by Order in Council, with any specified modifications.

COMMENTARY ON DRAFT CLAUSES

7. The commentary on sections is set out by Chapter.  The commentary on the Schedules is included within the sections that introduce them.  In these notes, the following abbreviations are used:

Appeal Board – Takeover Appeal Board

Code – City Code on Takeovers and Mergers and Rules Governing    

                   Substantial Acquisition of Shares

Directive – EU Directive on Takeover Bids (2004/25/EC)

DTI – Department of Trade and Industry

FRC – Financial Reporting Council

FSA – Financial Services Authority

FSMA – Financial Services and Markets Act 2000

LSE – London Stock Exchange

Panel – The Panel on Takeovers and Mergers

DRAT PROVISIONS: TAKEOVERS, ETC

Chapter 1:  The Takeover Panel

Summary and Background

8. Since 1968, takeover regulation in the United Kingdom has been overseen by the Takeover Panel administering rules and principles contained in the Code, essentially on a non-statutory basis.  In order to bring UK takeover regulation within the requirements laid down in the Directive, Chapter 1 is designed, for the first time, to place it within a complete and coherent statutory framework.

9. The draft legislation envisages that the Panel will be the competent authority to supervise takeover activity and similar types of transactions.  The Panel will retain considerable autonomy to provide for its own constitution and appointment procedures.  However, a minimum constitutional structure is laid down, providing for the Panel to make arrangements for carrying out its functions and, in particular, to function through committees, sub-committees, officers and members of staff.  It is envisaged that the Panel will continue to carry out its day-to-day activities through its Executive.  Provisions underpinning the funding of the Panel’s regulatory activities are also included.

10. Additionally, the Panel will be placed under an obligation to make statutory rules giving effect to certain articles of the Directive and be given a statutory rule-making power to make rules in relation to takeover activity and similar types of transactions, reflecting the current field of activity over which the existing Code lays down rules.

11. Important provisions are also included which are designed to restrict the scope for tactical litigation.  Tactical litigation may broadly be described as legal proceedings taken by parties to a bid with a view to frustrating or hampering the bid or the defence of the bid.  It is undesirable for two reasons.  The first of these is that it can defeat the objects of the bid and so deny the shareholders of the target company the opportunity of deciding on the merits of the bid.  Equally, it can be costly and time-consuming, thus prolonging uncertainty imposed by the bid on the business and employees of the target company.

12. Clauses R4, R10, R13 and R14 of the Bill are intended to protect against tactical litigation by a.) channelling parties to seek decisions of the Panel before having recourse to the courts; b) excluding new rights of action for breach of statutory duty; c) protecting concluded transactions; and d) exempting the Panel and its individual members, officers and staff from liability in damages for things done in, or in connection with, the discharge of the regulatory functions of the Panel.

13. The Bill preserves the availability of judicial review by the courts. In the takeovers field, in the Datafin case (R v Panel on Take-overs, ex parte Datafin plc [1987] QB 815) the Court of Appeal concluded that generally the courts should limit themselves only to reviewing the Panel’s decision-making processes after the bid has been concluded.

14. The provisions on tactical litigation are not designed to prevent parties being able to make representations in relation to decisions of the Panel and appeal those decisions to the Appeal Board, or (following exhaustion of any such right of appeal) to apply to the courts for judicial review of those decisions in appropriate cases.  The intention is to ensure that consideration of rulings on matters of takeover regulation takes place within the context of the procedures established under the Panel framework, reinforced by judicial review.

15. The draft provisions also confer on the Panel statutory powers to make rulings and directions and to enforce these through the courts, obtain information and documents from those involved in regulated activities and impose sanctions on those who transgress its rules.

The Panel and its rules

Clause R1:  The Panel

16. Clause R1 confers on the Panel the takeover regulatory functions set out in Chapter 1. The Panel is empowered to do anything that it considers necessary or expedient in relation to its prescribed functions and it may also make arrangements for such functions to be carried out on its behalf by a committee or sub-committee of the Panel or an officer or member of staff of the Panel or a person acting as such.

17. The Panel will remain an unincorporated body, as constituted from time to time, and, as such, having rights and obligations under the common law.  Those rights and obligations will be supplemented by the specific functions set out in the draft provisions.

Clauses R2 and R3:  Rules; and further provisions about rules

18. The Panel will be given statutory powers to make and amend rules in relation to takeover regulation – effectively on the basis of the existing Code and the current mechanisms for amending the Code.  The rule-making power is broadly drawn to ensure that the Panel can continue to make rules on the range of matters presently regulated within the Code and analogous types of transaction and activity.  The following provisions are included in clause R2:


a.)
The Panel is placed under an obligation to make rules as required by the Directive.  This includes the general principles (article 3.1 of the Directive), jurisdictional rules (article 4.2), matters related to the protection of minority shareholders, mandatory bid and equitable price (article 5), contents of the bid documentation (article 6.1 to 6.3), time allowed for acceptance of a bid and publication of a bid (articles 7 and 8) obligations of the management of the target company (article 9) and other rules applicable to the conduct of bids (article 13).  In making rules in relation to these articles, the Panel will be entitled to exercise Member State options where these are provided for in the Directive. The Panel’s rules will not, however, deal with certain matters contained in the Directive such as squeeze-out and sell-out, information to be published by companies in their annual reports and barriers to takeovers which are more appropriately dealt with in company legislation (and are the subject of further provision at Chapters 2 and 3 of this Part).


b.)
The Panel is permitted to make rules on takeover bids including those within the Directive, mergers and transactions effecting the ownership or control of companies. This would not include the competition aspects of such transactions which will continue to be regulated by the relevant competition authorities. The power is designed to be broad enough to cover the existing scope of the Code and sufficiently flexible to take account of future market developments.  Types of matters currently covered by the Code but not covered by the Directive include the takeovers of companies not traded on a regulated market and transactions involving a change of control of a like nature to takeovers (such as dual-holding company transactions and merger procedures).

19. Under clause R2(4), when making rules under this clause, the Panel must do so by a committee of the Panel (referred to below as the “Code Committee”).

20. Further provisions about rules that may be made by the Panel are contained in clause R3, including the power to grant derogations and waivers which must respect the general principles laid down in article 3.1 of the Directive by virtue of clause R2(1). 

21. Clause R3(2)-(7) makes provision as to the form, public availability and verification of rules made by the Panel.

22. Presently, the Panel delegates its rule-making function concerning amendments to the Code to a designated Code Committee.  Normally, the Code Committee consults publicly on Code amendments.  The main takeover regulatory provisions of the Directive are considered to be broadly consistent with the Code (although the Code provides far more detailed rules than those laid down in the Directive and would continue to be able to do so under the draft legislative provisions).  The Panel is in the process of identifying changes that will have to be made to the Code to bring it fully into line with the provisions of the Directive and in the light of the current draft implementing legislation.  It is the intention of the Panel to consult on these changes later in 2005.

Clause R4: Rulings

23. Clause R4 enables the Panel, including the Executive, to make rulings on the rules made by the Panel.

24. Additionally, clause R4(2) provides that, to the extent and in the circumstances specified in the rules, a ruling of the Panel has binding effect.  In particular, any dispute regarding the interpretation, application or effect of the rules should be determined by the Executive, by the Hearings Committee (on review) and by the Appeal Board (on appeal). Persons are bound by Panel rulings, as set out in the rules, unless reviewed and appealed in this way. It is envisaged that rules would address matters such as notice to parties and right of representation of parties who might be bound by a Panel ruling.

Clause R5:  Directions

25. Clause R5 allows the Panel to make provision in its rules to confer on the Panel the power to make a direction preventing a person from breaching the rules (including on an interim basis whilst a matter is awaiting determination by the Panel) or otherwise to ensure compliance with the rules.

Information

Clause R6:  Power to require documents and information

26. The Panel currently has no formal power to require those involved in takeover activity to provide it with the information the Panel requires to carry out its functions.  Persons authorised under FSMA are required by FSA rules to provide information and assistance to the Panel. In relation to others, the Panel has relied on the voluntary cooperation of market participants to provide explanations and documents which are not publicly available.

27. The view of the Government and the Panel was that, with the introduction of a regime in which the Panel conducted its regulatory activities within a statutory framework and in order to comply fully with the requirements of the Directive, it was appropriate to give the Panel its own formal powers.

28. Accordingly, clause R6 enables the Panel to require the production of such documents and information as it may reasonably require in the exercise of its regulatory functions. The Panel may also authorise a person to exercise the powers under the section on its behalf, for example if the Panel were to appoint a law or accountancy firm to help it collect and analyse documents.

29. Clause R6(7) provides that a lien on a document is not affected by the production of that document in compliance with a requirement imposed by the Panel or someone authorised on its behalf.  In this context, a lien is, generally speaking, a legal right to keep possession of a document belonging to someone else until a claim is satisfied – for example, a claim for payment of professional fees.  This subsection does not entitle a person to refuse to hand over a document to the Panel but preserves the rights of (for example) the professional in question over those documents.

30. Clause R6(9) provides that, where information is recorded other than in legible form (for example, electronically), the Panel can require a copy of it to be produced in legible form (for example in “hard copy”) or in a form from which it can readily be produced in visible and legible form (for example, on a floppy disk).

31. Clause R6(10) prevents the Panel’s powers under this clause from being used to compel the production of documents which would be protected from disclosure in civil proceedings on the grounds of legal professional privilege or confidentiality of communications.

32. The mechanisms by which the Panel may enforce its powers under this provision are contained in clause R13 (described below at paragraphs 47-51).

Clauses R7 and R8:  Restrictions on disclosure; offence of disclosure in contravention of clause R7; and schedule R1 (specified persons, descriptions of disclosures etc for the purposes of clause R7)

33. Clauses R7 and R8 aim to ensure that information obtained by the Panel in the course of its regulatory functions will be subject to restrictions on onward disclosure.  Aside from the desirability of such provisions so that those providing information to the Panel can do so knowing that it will not be subject to improper further disclosure, these provisions also meet a requirement under article 4.3 of the Directive that Member States shall ensure that information provided to those employed, or formerly employed, by takeover supervisory authorities shall not be further divulged “to any person or authority except under provisions laid down by law”.  The present clauses, accordingly, prescribe the conditions under which such information can be released.

34. Information concerning the private affairs of an individual or a business provided to the Panel in relation to its regulatory functions may not be disclosed without the consent of the individual or business in question except for the purposes of carrying out the Panel’s functions or unless it is disclosed to specified persons or for specified purposes set out in schedule R1.

35. Schedule R1 sets out the “gateways” for disclosure of information obtained by the Panel in the exercise of its functions which are permitted under clause R7.  It also sets out the circumstances in which a disclosure to an overseas regulatory authority is permitted.  Under clause R7(4), the Secretary of State has the power to amend the schedule.  Under clause R7(5) the schedule can only be amended to specify persons exercising functions of a public nature or to specify descriptions of disclosure where the purpose for which the disclosure is permitted is likely to assist in the exercise of a function of a public nature.

36. Clause R8 makes it an offence to disclose information in contravention of clause R7.  A person guilty of such an offence is liable on conviction on indictment to two years’ imprisonment or a fine or both; and on summary conviction to twelve months’ imprisonment or a fine or both.  Clause R8(2) provides a person with a defence if he can prove that he did not know, or had no reason to suspect, that the information in question had been provided to the Panel in the exercise of its functions under this legislation; or that he took reasonable steps to prevent wrongful use or disclosure.

Co-operation

Clause R9:  Panel’s duty of co-operation

37. Article 4.4 of the Directive requires that takeover supervisory authorities and financial services regulators provide reasonable assistance to other such authorities within the EEA for the purposes of the Directive. Clause R9 is designed to give effect to this requirement by obliging the Panel to co-operate with overseas takeover and financial services regulatory authorities. (Consideration is being given to the complimentary position of the FSA in relation to this duty of cooperation.)  

38. The form and manner of co-operation will be as the Panel considers appropriate in the light of the circumstances (in particular, its power to require documents and information under clause R6 may be exercised to support such an authority) and may include sharing information which the Panel is not prevented from disclosing. The Panel does not have power to carry out formal investigations on its own behalf or that of others. In extending the requirement for the Panel to co-operate with overseas regulatory authorities outside the EEA, the clause mirrors similar co-operation obligations imposed on the Financial Services Authority by section 354 of FSMA.

Hearings and Appeals

Clause R10:  Hearings and Appeals

39. Clause R10 ensures that proper review and appeal procedures in relation to decisions taken by the Panel in connection with its regulatory functions are laid down and are in accordance with human rights considerations.  Clause R10(1) requires that the rules made by the Panel provide for a decision of the Panel to be subject to review, when requested by persons specified in the rules, by a “Hearings Committee”.  Additionally, clause R10(3) provides for a right of appeal, as provided for in the rules, to an independent tribunal (the “Takeover Appeal Board”) against a decision of the Hearings Committee.  The rules may also make provision in relation to procedural matters, evidence, the powers of the Hearings Committee and the Appeal Board and enforcement of decisions of those bodies (clause R10(4)).

40. Clause R10(5) also requires the rules to provide that:


a.)
when appearing before a committee of the Panel exercising a judicial function (i.e. the Hearings Committee or the Appeal Board), the Panel must act through an officer or member of staff of the Panel (who must not be a member of the Code Committee, the Hearings Committee or the Appeal Board – i.e. a member of the executive); and


      b.) 
no person who is, or has been, a member of the Code Committee (referred to in clause R2(4)) can be a member of the Hearings Committee or the Appeal Board.

41. Both the “Hearings Committee” (a committee of the Panel) and the “Appeal Board” will be established under revised constitutional arrangements proposed by the Panel and on which it intends to consult in detail alongside its proposed revised Code later this year.  The new constitutional arrangements will ensure that senior judicial figures continue to hold office in relation to the appeal mechanisms that apply in relation to decisions of the Panel. Natural justice would preclude a person who had taken part in a decision (for instance, as a member of the Hearings Committee) later considering an appeal in relation to that decision (for example, as a member of the Appeal Board).

42. This approach is designed to ensure a clear and transparent division of responsibilities between the various organs of the Panel in its executive, judicial and rule-making roles.

Contravention of rules, etc

Clause R11: Sanctions

43. Clause R11 confers on the Panel the power to make rules regarding sanctions for breach of its rules or rulings.  The Panel’s current sanctions regime, which is set out in the Introduction to the Code and which it is envisaged will remain in place under the Bill, provides for private and public statements of censure of persons in breach of the Code.

44. Additionally, the Panel may seek to draw misconduct in relation to the Code to the attention of other regulatory authorities (either in the UK or overseas) or professional bodies so that that authority or body can consider whether to take disciplinary or enforcement action.  Particularly flagrant breaches of the Code may also lead to the Panel publishing a statement indicating that the offender is someone who is not likely to comply with the Code.  The rules of the Financial Services Authority and certain professional bodies oblige their members, in certain circumstances, not to act for such persons in a transaction subject to the Code, including dealing in relevant securities requiring disclosure under rule 8 of the Code (so-called “cold-shouldering”).  The Panel will continue to be able to pass information concerning breaches of the Code to other regulatory authorities and professional bodies by virtue of the statutory “gateways” set out at clause R7 and schedule R1.

Clause R12:  Compensation

45. Clause R12 confers on the Panel the power to make rules providing for financial redress (together with interest (including compound interest)) in consequence of a breach of provisions of the Code which require monetary payments to be made in specific circumstances (for instance, to order a bidder to pay to shareholders any difference between the price actually paid and any higher price for shares that the bidder would have been obliged to pay under the relevant Code provisions in making a bid).

46. Whilst the Panel has previously required the payment of compensation in specific cases, it is considered appropriate that this now be given formal statutory authority in the present legislation. The mechanisms by which the Panel may enforce its powers under this provision are contained in clause R13 (described below).

Clause R13:  Enforcement by the court

47. In implementing the Directive it is necessary to ensure that the Panel could have recourse, if required, to specific powers set out in the legislation.  In particular:


a.)
article 4.5 of the Directive requires that takeover supervisory authorities are vested with all the powers necessary to ensure “that the parties to a bid comply with the rules made or introduced pursuant to [the] Directive”; and


b.)
article 6.5 requires that “Member States shall ensure that the parties to the bid are required to provide the supervisory authorities of their Member State at any time on request with all the information in their possession concerning the bid that is necessary for the supervisory authority to discharge its functions”.

48. Clause R13, therefore, provides a mechanism by which the Panel may, if necessary, apply to the court in order to enforce Panel rule-based requirements as well as requests for documents and information under clause R6.  The Panel may apply to the court either where there is reasonable likelihood that a person will contravene a requirement imposed by or under the rules or where a person has failed to comply with such a requirement or with a requirement imposed under clause R6.

49. The court is given a broad discretion as to the order it may make to secure compliance with the requirement.  In the light of the decision-making procedures and avenues of appeal available within the Panel processes, and the binding effect of Panel rulings provided for by clause R4, it is envisaged that the enforcing court would not consider it appropriate to rehear substantively the matter or examine the issues giving rise to the ruling or, as the case may be, request for documents or information.

50. The Panel has historically sought to exercise its regulatory authority through fostering a consensual approach to regulation amongst parties involved in takeover activity (presently, the Panel has no direct statutory powers to enforce the Code or rulings made in respect of the Code).  This has led to a high level of compliance with the Code and the new draft enforcement provisions contained in clause R13 are not intended to detract from this approach which it is expected the Panel will continue to follow.

51. Clause R13(3) provides that, aside from the power granted to the Panel by this clause, there is no right to seek an injunction (or interdict) to prevent a person contravening, or continuing to do so, a rule-based requirement or disclosure requirement.  

Clause R14:  No action for breach of statutory duty etc

52. Compliance with the rules made by the Panel under the Code is a matter solely for the Panel. Clause R14 seeks to do two things in relation to contraventions of requirements imposed by or under rules (or in the case of a.) below, a requirement imposed under clause R6):

a.) exclude new rights of action for breach of statutory duty – as the clause makes clear, the rules set out obligations on persons to whom they apply without conferring enforceable rights on others; and

b.) in order to ensure certainty, provide that transactions are not made void or unenforceable or (subject to any provision of the rules) that the validity of any other thing be unaffected.  As currently, transactions will be capable of being set aside or unravelled in cases of, for example, misrepresentation or fraud.

Funding

53. Presently the Panel has no statutory revenue raising powers.  The Panel is funded through two principal sources:


“document charges” – a sliding scale charge on offer documents in connection with offers valued at £1 million or more; and


“the levy” – contributions collected by member firms of the LSE and OFEX currently set at a flat rate charge of £1 on contract notes on all chargeable transactions with a consideration in excess of £10,000.

54. Additionally, the Takeover Panel receives income from sales of the Code and fees in relation to the Panel’s review of entities which seek or hold the status of “exempt principal trader” or “exempt fund manager” under the Code (such status results in certain obligations of the Code which would otherwise arise not applying).

55. The Government considers that the funding of takeover regulation should continue to mirror existing arrangements ie that the burden should be borne jointly by those involved in bid activity and participants more generally in the financial markets. The provisions of clauses R15 to R17 are designed to ensure security of funding on a statutory basis.

Clause R15:  Fees and charging
56. Clause R15 enables the Panel to provide in its rules for the payment of fees or charges to be payable to the Panel for the purposes of meeting the Panel’s expenses incurred in exercising its functions.  It is also made clear that such fees and charges may be imposed to meet expenses of the Appeal Board; in repaying capital and interest on loans; and in making provision for adequate reserves. This provision is intended to provide for continued collection of the document charges, sales of the Code and fees in relation to the “exempt principal trader” or “exempt fund manager status” described above.

Clause R16:  Levy
57. Clause R16 gives the Secretary of State the power to make regulations imposing a levy for meeting the costs of the Panel.  In determining the appropriate rate of the levy, the Secretary of State must take account of other income received or expected to be received, by the Panel (which would include fees and charges under clause R15) and may take account of estimated as well as actual costs of the Panel (clause R16(4)).

58. It is anticipated that a levy would only be imposed if the current voluntary levy funding arrangements described above were no longer viable. The power is provided to broaden the categories of bodies or transactions to which the levy would apply to include other specified persons capable of being directly affected by the exercise of the Panel’s functions or otherwise having a substantial interest in those functions (this might, for instance, include companies traded on a regulated market) or transactions in securities on markets other than LSE or OFEX.

59. The first regulations made in respect of the levy power – and any further regulations which change the persons or bodies by whom the levy is payable – will be subject to the affirmative resolution procedure of both Houses of Parliament.  Any other subsequent regulations will be subject to the negative resolution procedure (clause R16(7) and (8)).

Clause R17:  Recovery of fees, charges or levy
60. Clause R17 provides that an amount payable by a person as a consequence of fees and charges imposed by the Panel under clause R15 or as a result of any levy fixed by the Secretary of State under clause R16 will constitute a debt owed by that person to the Panel and be recoverable by the Panel as a debt.

Miscellaneous and supplemental

Clause R18:  Panel as party to proceedings
61. Clause R18 makes express that, notwithstanding its unincorporated status, the Panel may in its own name bring proceedings under this Chapter and bring or defend other proceedings.

Clause R19:  Exemption from liability in damages
62. Clause R19 confers limited immunity on the Panel and those involved in carrying out its regulatory activities.  The immunity provisions are consistent with those recently extended to the FSA and the FRC in the exercise of their duties under financial services and company legislation.

63. Clause R19 (1) and (2) exempts the Panel, its members, officers and staff (which would include secondees) and persons authorised under clause R6(5) by the Panel to exercise its powers in relation to requiring documents and information from liability in damages for things done or not done in relation to the Panel’s regulatory activities.  (The Appeal Board benefits from a common law immunity on account of its exercise of judicial functions.)

64. Clause R19(3) sets out the circumstances where the exemption will not apply – that is to say, where the act or omission was in bad faith or where it was unlawful under section 6(1) of the Human Rights Act 1998.

Clause R20:  Privilege against self-incrimination
65. Clause R20 provides that a statement made by a person to the Panel, or a person authorised on its behalf, in compliance with a requirement to provide information under clause R6 (or a court order made to secure compliance with such a requirement under clause R13) cannot be used against that person in most types of criminal proceedings.  Such statements can, however, be used in proceedings for offences of making false statements otherwise than on oath under section 5 of the Perjury Act 1911 and its Scottish equivalent.  These offences exist to deter and punish the making of false statements and it would not be possible to prosecute such offences if the false statements themselves could not be used in evidence against those by whom they were made.

Clause R21:  Annual reports
66. Consistent with the Panel’s existing practice, the Panel will be required to publish an annual report containing annual accounts, setting out how the Panel’s functions were discharged and including other matters considered by the Panel to be of relevance.  Annual reports published by the Panel are available on the Panel’s website.

Clause R22:  Repeal of section 143 of the Financial Services and Markets Act 2000
67. This clause repeals sections 143 of the FSMA 2000 which, by endorsing the Code, presently provides a mechanism for the FSA to bring disciplinary and enforcement action against authorised persons for misconduct in relation to the Code.  Given that the Code will have legal force as a consequence of the Bill, it is considered that there is no longer a need to maintain section 143 FSMA.

68. This will not, however, preclude the Panel from reporting breaches of the Code by authorised persons in relation to takeover bids to the FSA, as at present, and any such breaches will still be taken into account by the FSA, for example, in assessing whether such persons are fit and proper to be authorised for business of that kind or have otherwise complied with their regulatory obligations (for example, whether they are meeting proper standards of market conduct).

69. A consequential amendment is made by clause R22(3) to preserve the definition of “consultation procedures” currently contained at section 143(7) for the purposes of the provisions at section 144 FSMA related to price stabilising rules.

Clause R23:  Extent
70. This clause gives effect to the territorial application of Chapter 1 as described at paragraphs 5 and 6 above.

CHAPTER 2:  IMPEDIMENTS TO TAKEOVERS
Summary and background

71. The central matter of controversy during negotiation of the Directive was the extent to which the Directive should address in substance barriers to takeovers within the EU.  Ultimately, it became impossible for political agreement to be reached on a Directive which dealt robustly with defensive measures and a proposal was put forward (“optionality”) which sought to overcome this hurdle by making the key articles 9 (post-bid defences) and 11 (pre-bid defences) dealing with barriers to takeovers “optional”.  This was the solution adopted at article 12 to secure final agreement to the Directive.

72. Under optionality, Member States can chose whether or not to impose article 9 and/or 11 on companies registered within their territories.  Where Member States choose not to so apply both or either of those articles, a legislative regime must be put in place for companies to voluntarily decide to opt-in to those regimes.  It was argued that, even where Member States did not impose article 9 and/or 11, through the mechanism of voluntary opting-in by companies, market forces would drive companies to adopt more liberal regimes.

73. The main features of article 9 of the Directive have long been at the heart of the Code (currently rule 21) as key to protecting minority shareholders.  They include the fundamental principle that it should be for shareholders, not the management of a target company, to decide on the merits of a takeover bid.  Accordingly, it has been decided to mandate article 9 for all UK companies traded on a regulated market.  The detailed provisions relating to article 9 will be laid down in the rules the Panel will be required to make under the rule-making power to be extended to the Panel under clause R2(1).

74. Article 11 seeks to override, in certain circumstances relating to a takeover, a number of defensive devices that may be adopted by companies prior to the bid such as differential share structures under which minority shareholders may exercise disproportionate voting rights; restrictions on transfer of shares in the company articles or in contractual agreements; and limitations on share ownership.

75. There are currently no restrictions on the way that UK companies which are admitted to trading on a regulated market can structure their share capital and control.  However, market pressure brought to bear, in particular, by institutional investors has ensured that there are now few UK listed companies with differential voting structures.

76. Whilst the Government recognises the importance of open control structures – such as those structures that consist solely of one share, one vote – to the UK’s efficient takeover markets, it considers that, in the present circumstances, there would be few benefits in imposing article 11 on all UK companies and a number of drawbacks (for instance, it would restrict the currently flexibility for companies and shareholders to construct share structures as they see fit and might lead some companies with differential share structures to seek listing outside the EU or in another Member State which did not impose article 11).  Accordingly, it has been decided not to mandate article 11 but instead put in place the legislative framework (clauses R24 to R31 below) for companies traded on a regulated market to voluntarily opt-in should they choose to do so.

77. Finally, a further option (so-called “reciprocity”) is provided by the Directive which applies where Member States permit companies to voluntarily choose to opt-in to articles 9 and/or 11 and companies do so choose.  In such circumstances, Member States can exempt opted-in companies from the provisions of those articles when they are the target of a bid from a company which is not itself subject to those articles.

78. The Government has, however, concluded that implementation of reciprocity provisions could undermine the benefits of the current open takeover regime within the UK; be seen as ring-fencing UK companies from takeovers by third country companies and so lead to retaliation and have adverse consequences for international trade.  The Government does not, therefore, seek to make use of this option.

Clauses R24, R25 and R28:  Opting in and opting out; further provision about opting-in and opting-out resolutions; and communication of decisions
79. Clauses R24 and R25 allow for the mechanics of opting-in to article 11 of the Directive to be resolved by the shareholders of the company as part of the process by which the decision to opt-in is taken, utilising existing protections in relation to any changes in the articles of association of a company.

80. A company may pass a resolution opting in to article 11 (an “opting-in resolution”) provided that it meets three conditions:


a.)
its shares are admitted to trading on a regulated market (it is not considered necessary to extend this provision to other types of companies which are not covered by the Directive); and


b.)
the company’s articles do not contain restrictions as are mentioned in article 11 (or other provisions which would be incompatible with article 11) or, if they do contain those restrictions, they will not apply in circumstances related to a takeover bid as described by article 11.  Article 11 relates to both the takeover bid period and following the bid where the bidder has acquired 75% or more of the company’s capital carrying voting rights.  It overrides restrictions on the right to transfer shares and on voting rights contained in either the articles of the company or in contractual agreements between the company and shareholders or between shareholders of the company.  It also provides that, in certain circumstances, shares carrying multiple voting rights shall only have one vote and extraordinary rights of shareholders concerning the appointment or removal of board members shall be disapplied;


c)
no shares are held by a Minister of the Crown conferring special rights in the company and no such special rights are provided for in law.  The Directive expressly provides that article 11 shall not apply to shares held by Member States conferring special rights on the Member State which are compatible with the Treaty, or to special rights provided for in national law which are compatible with the Treaty.  The UK Government holds a number of so-called “Golden shares” in formerly publicly owned businesses which have been privatised to ensure essential public interest considerations are protected. It is intended that this provision will exclude all such companies where the Government holds the beneficial ownership of a golden share.

81. Clause R24(6) enables a company to revoke an opting-in resolution by means of a further special resolution (an “opting-out resolution”).

82. Clause R25 sets down provisions relating to the date that the opting-in and opting-out resolutions will take effect.  Generally, this will be the date stated in the resolution. To prevent abuse by companies opting-out during, or in contemplation of, a bid process, it is provided that no opting-out resolution shall take effect less than 12 months after the resolution has been forwarded to the Registrar of Companies.

83. Clause R28 requires companies to communicate decisions to opt-in to the Panel and any other takeover supervisory authority in a Member State in which the company has shares admitted to trading on a regulated market or has requested such admission.

84. The rules in relation to amendment of the articles of association of a company registered in Great Britain are set out in section 9 of the Companies Act 1985.  A special resolution (a resolution supported by three quarters of the shareholders who vote) is required.  These rules are also subject to provisions elsewhere in the Companies Act 1985.  For instance, in the context of considering differential voting rights, class rights of shareholders can only be varied where consent of the shareholders of that class is first obtained (sections 125-128).  Additionally, section 459 contains a specific right for any shareholder to apply to the court for relief where he considers his position is being unfairly prejudiced, for instance by a proposed amendment of the company’s articles.  These provisions would, therefore, apply in relation to any decision to opt-in to article 11.

Clause R26: Effect on contractual restrictions 
85. Clause R26 provides that agreements entered into between a person holding shares in the company and another such person on or after 21 April 2004 or existing and future agreements entered into between a shareholder and the company shall be invalid, in certain circumstances, in so far as they place restrictions.

86. Circumstances falling within the clause relate both to the bid period and following a takeover bid where the bidder holds 75% or more of the capital carrying voting rights.  Types of restrictions overridden are those imposing restrictions on the transfer of shares, on rights to vote at general meetings of the company to decide on action to frustrate the bid and at the first meeting to be held after the end of the offer period.

87. The provisions related to the types of contractual agreements to which override will apply (including the date at which such contracts were entered into) are designed to replicate the provisions of article 11 of the Directive.

88. Clause R26(5) provides that a shareholder who suffers loss as a result of a contractual agreement being overridden can apply to the court for compensation. It is intended that, in the first instance, such compensation will be determined by bidder in making the takeover offer. Where, however, the compensation offered by the bidder is not acceptable to the shareholder whose rights are being overridden, the shareholder will have the right to apply to the court. The court will have a broad discretion to award compensation to the shareholder who suffers loss on a just and equitable basis to be paid by any person (which would include the bidder or the other party to the contract which has been overridden) who would have been liable to him for committing or inducing the breach.  

Clause R27: Power of offeror to requisition meeting

89. Clause R27 provides the offeror with the special right to require the directors of the company to call a general meeting of the company at short notice (not less than 14 days) where he holds 75% in value of all the voting shares in the company.

CHAPTER 3:  AMENDMENTS TO COMPANIES ACT 1985

Clause R32:  Matters to be dealt with in directors’ report
90. Clause R32 is designed to implement article 10 of the Directive.  Article 10.1 and 10.2 require companies admitted to trading on a regulated market to provide in their annual reports detailed information relating to matters such as the control and share structures of the company.  It is, therefore, provided by amendment to Part 7 of schedule 7 that the information required by the Directive must be set out in the directors’ report.

91. Additionally, article 10.3 of the Directive requires boards of companies to present an explanatory report to shareholders on the issues referred to at article 10.1 and 10.2 at the company’s annual general meeting.  Clause R32 requires this additional explanatory material to be contained in the directors’ report submitted to the annual meeting of shareholders.

92. Failure to include either the information concerning control and share structures or explanatory material in the annual report would attract existing criminal sanctions under section 234(5) of the Companies Act 1985 (directors responsible for the failure to comply with provisions related to the directors’ report are to be liable to a fine).  

93. Clause R32 (5) provides that these new provisions will apply in relation to directors’ reports for financial years beginning on or after 20 May 2006 (the date by which the Directive is due to be implemented).

94. These are general requirements designed to bring greater transparency to the market and apply to all relevant companies whether or not they are involved in a takeover.  Accordingly, the requirements will apply to all companies registered in the UK which have shares traded on a regulated market, whether or not that market includes an official listing in London.

Clause R33:  Takeover offers; and schedule R2 (amendments to Part 13A of the Companies Act 1985)
95. The concepts of “squeeze-out” and “sell-out” are designed to address the problems of, and for, residual minority shareholders following a successful takeover bid.  Squeeze-out rights enable a successful bidder to compulsorily purchase the shares of remaining minority shareholders, who have not assented to the bid.  Sell-out rights enable minority shareholders, in the wake of such a bid, to require the majority shareholder to purchase their shares.  Because they involve the compulsory purchase or acquisition of shares against the will of the holder of the shares or the acquirer, high thresholds apply to the exercising of such rights and there are protective rules on the price that must be paid for the shares concerned.

96. Squeeze-out and sell-out provisions have been a feature of national company law for many years.  Articles 15 and 16 of the Directive, however, introduce EU-wide rules requiring all Member States to put appropriate provisions in place for the first time.

97. The rules laid down in the Directive in relation to squeeze-out and sell-out are broadly consistent with existing provisions in Great Britain under Part 13A (sections 428-430F) of the Companies Act 1985.  The amended provisions will apply equally to all companies and all bids within the current ambit of Part 13A of the Companies Act 1985, regardless of whether or not the Directive is required to be applied to such companies and bids.

98. The following changes have been identified which are required to be made to Part 13A as a consequence of the need to implement the Directive:-

· Calculation of Squeeze-out Threshold (new section 429(1), (1A), (2A) and (2B) – there should be a dual test imposed in that the bidder must have acquired both 90% of the shares (or class of shares) to which the offer relates and 90% of the voting rights in the company (or class of shares) to which the offer relates. Currently, the threshold requirement under Part 13A is only that the bidder must attain 90% of shares (or class of shares) to which the offer relates;


· Calculation of Sell-out Threshold (new section 430A(1A), (1B), (1C), (2A), (2B), (2C) - paralleling the change to be made in relation to the squeeze-out threshold, a dual test must similarly be imposed in relation to the sell-out threshold so that the bidder must hold both 90% of the capital in the company (or class of shares) and 90% of the voting rights in the company (or class of shares).  Currently, the test is 90% of all shares in the company (or class of shares);


· Revised Period During Which Squeeze-Out and Sell-Out Rights may be Exercised – the Directive provides (articles 15.4 and 16.3) that squeeze-out and sell-out rights must be exercisable within a 3 month period following the time allowed for acceptance of the bid.  Currently, Part 13A provides that squeeze-out may be exercised within a period of four months beginning with the date of the offer and must be exercised within two months of reaching the 90% threshold (section 429(4)). Accordingly, the rule provided by the Directive is substituted for the existing rule in the Companies Act. (An exception to this rule is provided where takeover bids are not subject to regulation by the Panel, for instance takeovers of most private companies. In these cases, the squeeze-out notices must be given within six months of the date of the offer if this is earlier than the period ending 3 months after the end of the offer. This is intended to prevent offerors continually extending the offer period where the transaction is not regulated by the Panel). A change is also made as regards the period during which sell-out may be exercisable so that this period is to be either three months from the end of the offer or, if later, three months from the notice given to the shareholder of his right to exercise sell-out rights (new section 430A(2C)). An extended period during which the sell-out right can be exercised where notice of such a right is only given after the end of the offer period is consistent with provisions of the Directive allowing more stringent provisions to be put in place (in this case to ensure the proper protection of minority shareholders).

· The court will no longer be able to reduce the consideration in relation to squeeze-out or sell-out following a takeover bid from the consideration offered in the bid (which will be presumed to be fair in all cases). Again utilising provisions of the Directive which allow more stringent provisions to be included to protect minority shareholders, minority shareholders will continue to be able to apply to the court to request that consideration higher than that offered in the bid be paid in exceptional circumstances (new section 430C(3A)).  

99. In most instances, it is considered that the first and second changes above will make no practical difference as the percentage of total capital carrying voting rights in a company (or class of shares) and the percentage of voting rights will normally be the same. The provisions about voting rights will not apply where the shares being squeezed out or sold out are non-voting shares. 

100. The independent Company Law Review sponsored by the Department of Trade and Industry also considered the issue of squeeze-out and sell-out and the scope for improving the existing Companies Act provisions.  Its Final Report published in July 2001 (chapter 13, pages 282-300), made a number of recommendations in relation to the reform of Part 13A.

101. In implementing the Takeovers Directive, the opportunity is being taken to adopt recommendations of the Company Law Review, except to the extent that they are not consistent with articles 15 and 16 of the Directive or are no longer appropriate as a consequence of the Directive.  The recommendations made by the Company Law Review to be implemented by the draft schedule are set out below:-

a.) Right of offeror to buy out minority shareholders – treatment of options etc (new section 428(3A)) - One problem with the existing legislation is how to treat any variations in value attributable to derivative securities between the time of the offer and the acquisition of the underlying shares.  It is, therefore, provided that the shares should be treated as one class of shares for the purposes of section 429, and that the offeror should be treated as making an offer on the same terms, even if he agrees to pay more for shares that carry a dividend than those which do not. In such cases, of the two categories of shares (i.e. those carrying a dividend and those which do not), they should be treated as a single class purchased for equivalent consideration.

b.) Definition of a takeover offer and communication of that offer (new section 428(4A), (4B), (4C).) – To deal with issues arising from an increasingly globalised market in shares and different legislative regimes outside the EEA, it is made clear that an offer is to be treated on the same terms regardless of the relative ability/inability of offerees to take it up (for instance, where the offeree cannot accept the offer due to restrictions on transfer of cash or securities cross border in the State in which the shareholder resides)). It is also clarified that an offer will be a takeover offer for the purposes of the squeeze-out and sell-out provisions even if some shareholders agree to accept more onerous obligations than those in the terms of the offer to the generality of members. It is also provided that an offer will be a takeover offer for the purposes of the squeeze-out and sell-out provisions if a shareholder has no registered address in the United Kingdom and the offer is not communicated to him to avoid contravening the law of another country as long as either the offer itself is published in the Gazette or a notice is published in the Gazette stating that a copy of the offer document can be obtained from a place in the EEA or on a website.

c.) Shares that the offeror has “contracted to acquire” (sections 428(5) and 429) – A number of clarificatory amendments are to be made to these provisions. In the phrase “contracted to acquire” in section 428(5), which deals with the offeror’s position at the start of the bid, for the purposes of determining which shares cannot be counted towards the achievement of the 90% threshold (at which point shares may be compulsorily purchased), it is presently unclear as to whether section 428(5) covers conditional as well as unconditional contracts. It is, therefore, clarified that, in ascertaining the offeror’s position at the start of the bid, the shares he has conditionally contracted to acquire (other than those subject to irrevocable undertakings (see below), as at present) should be so treated. This change is also desirable to bring the provision into line with article 15(2)(b) of the Takeovers Directive which refers to the bidder having “acquired or firmly contracted to acquire securities”. Consequential changes are also made to bring the provisions on joint offers and associates of the offeror to bring these into line with the above (sections 430D and 430E). 

The requirement that the registered holder of shares must give an irrevocable undertaking is to be extended by a provision that includes contracts the effect of which is to require the registered holder to accept the offer (for instance where the undertaking is given by a person who is not the registered holder of the shares but can contract to bind the registered holder). It is also provided that shares subject to undertakings given for any consideration other than consideration of material value should be counted toward the 90% threshold. 

“Irrevocable undertakings” are contractual agreements entered into by a bidder usually with major shareholder(s) of a proposed target company. Such agreements aim to give the bidder certainty – he will know that support for the offer can be guaranteed from shareholders party to the contract – so that his bid has a greater prospect of success. Such undertakings would normally prevent the giver of the undertaking from selling their shares or exercising voting rights to prevent the takeover from becoming successful

d.) Date of the offer (new section 429(6A)) – The “date of the offer” is defined to mean either the date of the announcement, or if there is no announcement or notice of the offer is sent out earlier, the date on which the offeror first sends notice of the offer to the offerees.

e.) Right of offeror to buy out minority shareholders – treatment of options etc (new section 429(2B)) - Where an offeror makes an offer for all the target company’s allotted shares and all or any shares subsequently allotted, it is provided that a.) in deciding whether the offeror has reached the 90% threshold for the purposes of section 429(1), the offeror need only bring into the calculation shares which are actually in issue (i.e. allotted) at the relevant time; b.) if the offeror serves notices under section 429(1) and more shares are subsequently allotted which take the percentage of acceptances then received below 90%, that will not invalidate the notices already served; and c.) if the offeror wishes to serve further notices under section 429(1) he must have at least 90% acceptances of shares (or shares in a class) then in issue and subject to the offer at the time he sends the notices out.

f.) “Mix and match” Offers – section 430(3A) and(4) - It is clarified that where a “mix and match” offer (eg a mixture of shares and cash) is made, and some of the shareholders do not accept the offer within the initial offer period, the offeror should offer those to whom squeeze-out notices are sent a choice of consideration giving the same proportions of the various types of consideration as was available to those who participated in the original “mix and match”.  Where there has been more than one “mix and match” arrangement, the offeror will be required to offer the minority a choice between the outcomes of those arrangements.  In the event that a shareholder fails to choose within six weeks from the date of the notice, then he will be allocated the primary consideration provided by the offer. Parallel changes are made as regards sell-out rights for “mix and match” offers “section 430B(3A) and (4). 

g.) Shares that the offeror has “contracted to acquire” (sections 430A(1B)(b) and section 430A(2) - These provisions are clarified so that, in addition to shares acquired by the offeror, shares subject to both conditional and unconditional contracts of acquisition are included in calculating whether the sell-out threshold has been reached.

h.) Applications to the Court (Section 430C) – This section provides that a shareholder receiving a squeeze-out notice may make an application to the court (within six weeks of receiving the notice) seeking to overturn an offeror’s intention to purchase his shares compulsorily (or the terms of that purchase). A requirement that the offeror be promptly notified of such an application is now included. As a consequence of this requirement, it is also required that the offeror is obliged, at the earliest opportunity, to notify shareholders not party to a section 430C application that proceedings have been initiated.

