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Introduction

On 29 May 2007 the Department of Trade and Industry (DTI), now superseded by the
Department for Business, Enterprise and Regulatory Reform (BERR), published a
consultation seeking views on draft Consumer Protection from Unfair Trading
Regulations (CPRs), which will implement the Unfair Commercial Practices Directive
(UCPD, Directive 2005/29/EC). The DTI’s consultation also included draft Business
Protection from Misleading Marketing Regulations (BPRs). These will replace the
Control of Misleading Advertisements Regulations 1988 (CMARs) and will
implement the Misleading and Comparative Advertising Directive 2006 (MCAD,
Directive 2006/114/EC). This is a codified text of the 1984 Directive (84/450/EEC) as
last amended by the UCPD.

The Office of Fair Trading (OFT) separately published a consultation seeking views
on draft guidance to accompany the CPRs. This guidance was prepared with the DTI,
and in consultation with a core group of stakeholders.

The closing date for both consultations was 21 August 2007.

Over 300 different organisations and bodies were directly made aware the
consultation was taking place. The Department received 76 responses from consumer
bodies, businesses and trade associations, local authority trading standards services
(TSS), regulators, professional institutions, academics and judicial bodies to its
consultation on the draft Regulations. A list of respondees is attached at Annex A.
Annex B is a summary of the responses. Copies of the original responses are available
on request. Please contact Peter Deft on 020 7215 0341 or via e-mail at
peter.deft@berr.gsi.gov.uk for further information.

This document sets out the Government’s formal response to the comments received
to the consultation on the two sets of draft Regulations. It records the key issues raised
by the consultation responses and sets out the changes the Governments is making to
the Regulations.

Updated Impact Assessments (1As) on the CPRs and BPRs are attached at Annexes C
and D, respectively.

The Department is grateful to respondees for their time and thought and has
considered all of the comments and suggestions. The consideration of them has
informed our view on how best to amend the Regulations.

Executive Summary

The main textual changes the Government proposes to make to the draft CPRs and
BPRs are set out below:

CPRs

e The term “typical consumer” will be replaced by “average consumer”
wherever the former appear in the Regulations.
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The effect of a commercial practice on an “average consumer” will take
account of such a person having characteristics which include being
reasonably well informed, reasonably observant and circumspect as set out in
UCPD Recital 18.

The wording describing the circumstances where the two variations of the
“average consumer” test (the average member of a targeted group and the
average vulnerable consumer) apply will more closely follow (copy-out) that
in the UCPD.

In the definition of a “commercial practice” the words “to or from a
consumer” will be replaced by “to or from consumers” to better reflect the
UCPD which uses the word “consumers”.

Regulation 6(2)(a) in relation to misleading omissions will be amended to
refer to all the features and circumstances of a commercial practice, and not
just the features and circumstances.

Regulation 7(1) in relation to aggressive practices will be amended to make it
clear that the “average consumer” in subparagraph 7(1)(b) is the same
“average consumer” as in subparagraph 7(1)(a).

The regulation in the CPRs and BPRs giving a duly authorised officer of an
enforcement authority the power to enter premises without a warrant will be
amended to give enforcers a power to break open containers to inspect
documents where there is reasonable suspicion of a breach of the Regulations.
(In the draft Regulations on which we consulted this was regulation 22 of the
CPRs and regulation 23 of the BPRs.)

The penalty for obstruction of authorised officers will be increased, on
summary conviction, to a fine not exceeding level 5 on the standard scale
(E£5,000). (In the draft Regulations on which we consulted this was regulation
24 of the CPRs and regulation 25 of the BPRs.)

Neither the CPRs nor BPRs will impose a duty on OFCOM to consider
complaints about unfair commercial practices (CPRs) or misleading business-
to-business advertising (BPRS) in the broadcast media.

The word “indication” will be replaced by the word “advertising” which is the
term used in the MCAD.

The scope of the regulation containing powers of enforcement authorities to
obtain information generally will be limited to circumstances where the
enforcer is contemplating bringing an application for injunctive relief. (In the
draft Regulations on which we consulted this was regulation 21.)



The power to enter premises with or without warrant will be exercisable to investigate
any breaches of each of the Regulations, and not only for determining whether a

criminal offence has been committed. (In the draft Regulations on which we consulted
these were regulations 22 and 23 of the CPRs, and regulation 23 and 24 of the BPRs.)

The BPRs will contain a power for the courts to order the publication of final
injunctions and/or corrective statements.

BERR will continue to pursue with the judiciary giving authorised Trading Standards
Officers a right of audience and right to conduct litigation in county courts. If their
objections can be overcome the Government will consider making a separate
amendment to Part 8 of the Enterprise Act 2002.

Businesses will not be given the power to enforce the CPRs privately but this decision
will be kept under review and will be formally reviewed three years after the
Regulations come into force.

Background

The UCPD harmonises Member States’” unfair trading laws, and introduces a general
prohibition on traders against treating consumers unfairly. The codified MCAD
requires Member States to take measures against business-to-business misleading
advertising and sets out the conditions under which comparative advertising addressed
to both consumers and business is permitted.

The draft Regulations reflect the outcome of two earlier consultations about
implementing the UCPD. The first consultation paper was published in December
2005 and sought views on three areas:

e interpretation

e enforcement

« simplification of existing legislation

The second consultation published in December 2006 sought views on how to frame
the criminal offences in the Regulations implementing the UCPD and MCAD.

The Government Response to the December 2005 consultation said that the UCPD
would generally be enforceable by civil (injunctive) actions and criminal
prosecutions. The exceptions would be certain provisions relating to self-regulation
(UCPD Article 6(2)(b) (non-compliance with codes of conduct) and two paragraphs in
Annex |: paragraph 11 (using editorial content to promote a product without making
that clear to consumers); and paragraph 28 (directly exhorting children to buy
advertised products or persuade their parents to do so) which would not be made
criminal offences.

It also announced the Government’s decision to repeal overlapping legislation,
including most of the Trade Descriptions Act 1968 (TDA), to create a modern,
simplified consumer framework.

The Government Response to the December 2006 consultation said that in the
Regulations implementing the UCPD the criminal offence relating to breaches of:



= the general prohibition on unfair commercial practices will require proof
of a state of mind (knowledge or recklessness);

e the remaining prohibitions on misleading actions and omissions,
aggressive practices and the specific practices in the Annex will be
offences of strict liability;

e the prohibition on misleading business-to-business advertising in the
Regulations implementing the codified MCAD will also be an offence of
strict liability.

These offences will be reviewed 3 years after the Regulations come into force.

The Office of Fair Trading (OFT) will have the power to bring criminal prosecutions
under the Regulations implementing the UCPD and MCAD.

Responses to May 2007 consultation

Suggested changes to the CPRs and BPRs

The consultation asked whether both sets of Regulations meet the intentions set out in
the Government Responses to the two previous consultations, and whether there are
any particular changes to the Regulations that stakeholders would like to see.

Consumer Protection from Unfair Trading Requlations

Definitions and prohibitions

Business groups such as the CBI and BRC expressed concern that in a number of
significant areas the CPRs have strayed from the wording of the UCPD with the result
that maximum harmonisation and equalisation of laws within the EU would not be
met. In particular, business was strongly opposed to the substitution of the term
“typical consumer” for the “average consumer” as used in the UCPD. They also
argued that grouping together the average consumer, the average member of a
targeted group, and the average member of a clearly identifiable group of vulnerable
consumers on an equal footing within the definition of a “typical consumer” would
effectively mean that every practice would need to be judged from the perspective of
the average member of a vulnerable group.

Business argued that this is not what the UCPD intended. The benchmark for
application of the protections in the UCPD is the “average consumer”. Subsequently,
regard must be had to the implications for targeted groups of consumers and
consumers whose characteristics make them particularly vulnerable. It was important
therefore that the CPRs should differentiate between the “average consumer” and the
“vulnerable consumer” in the same way as the UCPD.

Business also argued that the absence of a definition of the “average consumer” in the
CPRs is a serious omission, given that it is crucial to the understanding of the UCPD
and Regulations. Although the term is not defined in the UCPD, Recital 18 sets out
how the term should be interpreted in accordance with the jurisprudence of the
European Court of Justice.



The Government agrees with business’s interpretation on how the protections in the
UCPD are intended to operate, and accepts that the introduction of the new
terminology of a “typical consumer” which does not appear in the Directive could risk
causing confusion as to its meaning.

The Government will therefore amend the CPRs:

e to revert to the term “average consumer” as used in the UCPD;

e tosay that in determining the effect of a commercial practice on an
“average consumer” account is to be taken of such a person having
characteristics which include being reasonably well informed, reasonably
observant and circumspect as set out in UCPD Recital 18;

» align the wording describing the circumstances where the two variations
of the “average consumer” test (the average member of a targeted
group/the average vulnerable consumer) are intended to apply so that it
more closely follows (copies-out) that in the UCPD.

Business said it also had concerns about the departures from copy-out in relation to

the definitions of a “commercial practice”, “code owner”, “transactional decision” and
the prohibitions on misleading actions, misleading omissions and aggressive practices.

Business said it had two concerns with the definition of a “commercial practice”.
First, they said that the UCPD was intended to cover unfair practices which business
believed suggested there should be some form regular activity or pattern of activity,
not just a single event or transaction. By substituting the word “consumer” for
“consumers” in this definition they said they believed the CPRs widened the scope to
apply to one-off incidents affecting a single consumer rather than the interests of
consumers more widely.

Second, business said that the modification to the definition of a commercial practice
by including the words “or from” (“the promaotion, sale or supply of a product to or
from a consumer ....”) lacks clarity. This modification is intended to make clear that
there is a commercial practice in circumstances where the consumer provides the
goods (eg a used car) and the trader (eg a motor dealer) pays the price. Business noted
that the draft Guidance indicated one instance of what might be meant by the addition
of the words “or from a consumer” but said it was not clear either from the CPRs or
the Guidance whether there were other circumstances to which it might apply.

The Government believes that it is clear that the UCPD applies to one-off events. This
is because a “commercial practice” is defined as “any act, omission or course of
conduct ....”. However, the Government accepts that the Directive uses the
plural, “consumers”, and it would be a more precise transposition to use the
plural in the CPRs. Nevertheless, the rule in the Interpretation Act 1978 whereby
the singular is to be interpreted as including the plural and vice versa (in the absence
of a contrary intention) will still apply. Hence the Government does not believe this
change will reduce the scope of protection of consumers set out in the Directive.

In its Response to the December 2005 consultation, the Government said it would
expand the definition of a commercial practice so that it applies in circumstances
where the consumer is the seller and the trader the buyer. This is to ensure that there is



no reduction in consumer protection following the repeal of existing legislation,
notably most of the TDA and the business-to-consumer provisions in the CMARs.
The Government believes the wording in the CPRs is clear in this respect but will
address business concerns by including further examples in the Guidance

Some concern was expressed by business that the definition of a “code owner” in the
CPRs and BPRs differs from that in the UCPD and the codified MCAD. In the
Directives the definition refers to ‘any entity, including a trader or group of traders’;
in the draft Regulations this is replaced by “person’, which could include an individual
acting other than as a trader. The Government agrees that by defining a “code owner”
as a ‘person responsible for the formulation and revision of a code of conduct ....... ’
the CPRs and BPRs have inadvertently expanded the Directive’s definition. The
Government will therefore replace “person” with “trader or a body”.

Business expressed some concern that by moving the words ‘whether to act or to
refrain from acting’ from after to before the list of possible “decisions” in the
definition of a “transactional decision” the Government had changed the emphasis
from that intended in the UCPD. The Government disagrees. It believes that this slight
reordering of the wording in this definition improves clarity without deviating from
the meaning in the UCPD. It therefore proposes to make no change.

Business also expressed some concern about the manner in which the list of elements
in relation to which a practice may be assessed to be a misleading action are set out in
regulation 5(4) to 5(7). It was argued that by splitting out the illustrative examples in
UCPD Article 6(1)(b), (f) and (g) into separate sub-paragraphs (regulation 5(5), (6)
and (7)) this might give a different impression from the UCPD. The Government
disagrees. A commercial practice can be assessed to be misleading in relation to any
of these matters. The Government does not therefore propose to make any change.

The Government agrees with business that in the prohibition on misleading omissions,
regulation 6(2)(a) should refer to the need to take account of all the features and
circumstances of a commercial practice as in the UCPD, and not just the features and
circumstances. The Government will make this change to regulation 6(2)(a).

UCPD Article 8 makes it clear that in order for a practice aimed at the average
consumer to be an aggressive commercial practice it must cause that average
consumer to make a transactional decision he might not otherwise have taken.
Business argued that this linkage was missing in the relevant draft implementing
regulation with the result that there is scope to interpret an aggressive practice on one
consumer as causing a different consumer to take a different transactional decision.
The Government will amend the relevant draft regulation to take account of
these concerns.

Trading Standards made very few comments on the prohibitions other than in relation
to “invitation to purchase”. Here they were concerned that “trading name” (the term
used in regulation 6(4)(b)) does not necessarily correspond to the legal identity of the
trader in very many cases. They argued that this can cause enforcement problems and
that it would therefore be better if the requirement was to give the legal identity, not
the trading name, and a recognised address to service legal documents. Geographical



address would be acceptable providing it would enable documents to be legally
served.

Trading Standards also said that the reference to ‘where appropriate’ in regulation
6(4)(e) presumably means ‘where such charges apply’. To avoid any potential
confusion it might be better saying, ‘where applicable’.

In each case the wording of the Regulations corresponds to the Directive. The
Government cannot see any reason in either case to justify a departure from the
Directive — or “not to copy out the Directive”.

Offences and defences

Businesses welcomed the decision that there should be no offence for breach of the
general prohibition unless it can be established that the trader knowingly or recklessly
engages in a commercial practice which contravenes the requirements of professional
diligence (regulation 8). However, both business and enforcers said that regulation
8(2) which qualifies the meaning of “recklessness” for the purpose of this offence
lacks clarity. The Government agrees and will amend regulation 8(2) based on the
existing wording in section 14(2)(b) of the TDA.

Trading Standards expressed some disappointment that regulation 13 retains the
penalties from the TDA rather than introducing a higher maximum penalty for both
summary and indictable offences. They hope that there may be occasion to review this
again in the near future, particularly with regard to aggressive commercial practices.
The penalties for indictable offences are already set at the maximum permitted for
legislation such as this made under section 2(2) of the European Communities Act
1972. However, the review of the offences in the CPRs three years after the
Regulations have come into force will provide an opportunity to reconsider
whether to provide for custodial sentences on summary conviction. As Trading
Standards said this would give the magistrates’ court the full range of sentencing
options — including community penalties which can only be imposed as an alternative
to custody.

The CPRs on which we consulted included in regulation 19 a defence to a criminal
prosecution in relation to the publication of commercial practices which are not
advertisements. This reflects similar provisions in Part 111 of the Consumer Protection
Act 1987 which are designed to ensure that independent editorial comment in the
media which gives a misleading price indication cannot give rise to criminal liability.
Respondents representing the advertising industry strongly supported the inclusion of
this defence. However they said that the defence should be made media neutral or at
least expanded to include electronic publication. The OFT argued this defence is
unnecessary, because editorial comment of this sort would not be a “commercial
practice” under the CPRs in any case. Inclusion of the defence risks creating
uncertainty over whether genuine editorial content could be a commercial practice for
the purpose of the CPRs. This is because this defence would not be needed if genuine
editorial content were outside the scope of the CPRs. On reflection the Government
accepts this is the case and will therefore remove this defence in from CPRs (and
the equivalent defence in the BPRS) as being otiose and as risking the scope of
the CPRs in respect of editorial content being misinterpreted.



Duty to enforce

Both business and the OFT said that it should be made explicit on the face of the
CPRs and BPRs that a “duty to enforce” does not mean that formal (criminal or civil)
enforcement action must be taken in respect of each and every breach. Instead, the
most appropriate enforcement means should be used in line with enforcement
priorities and consistent with available resources. Business argued that this could be
made clearer if the duty to enforce in regulation 20 is replaced by a duty on enforcers
to secure compliance with the Regulations.

The Government believes that a duty to secure compliance might in fact be less
flexible than a duty to enforce. This is because the former is a duty as to the result to
be achieved, i.e. secure compliance. This might arguably mean that enforcers would
have to act in a manner which ensures that there is compliance. This would risk being
less flexible than the current general duty to enforce, thereby diluting resources
available to tackle those breaches causing significant consumer detriment.
Furthermore, there are many other initiatives underway to ensure that enforcement of
consumer law is risk based and proportionate in line with Hampton principles. The
main vehicle for achieving this is the statutory Regulators’ Compliance Code which is
intended to guide enforcers on what their duty to enforce means in practice and in the
context of Hampton. Section 5 of the Code relates to the provision of information and
guidance to make it easier for businesses to understand and meet their regulatory
obligations. Section 8 relates to proportionality of action and requires regulators to
give businesses the opportunity to try and remedy breaches before formal enforcement
action is taken, unless immediate action is required. Under the Legislative and
Regulatory Reform Act 2006 enforcers must have regard to the Code in exercising
their regulatory functions. The Compliance Code will come into force on 6 April
2008. The Government believes that because enforcement of the Regulations will
be subject to Code, this achieves the result that business and the OFT want, and
therefore no changes are needed to the Regulations this respect.

Business also said that as the OFT are to have the same enforcement powers as are
available to Trading Standards, it would be logical for the OFT to provide an
oversight of actions under these Regulations to ensure consistency. The Government
believes that adding the UCPD and the CPRs to the Community infringements regime
under Part 8 of the Enterprise Act will ensure the OFT has a strong co-ordinating role.
The CPRs also add the CPRs to the legislation in respect of which Part 8 requires
local authority trading standards services in England and Wales to notify the OFT of
intended criminal prosecutions. (A similar notification requirement is also included in
the BPRs.) Also, all Part 8 designated enforcers will have the power to take civil
enforcement action to stop or prevent unfair commercial practices even though they
are not being given an explicit duty to enforce the Regulations.

The Advertising Standards Authority (ASA) was concerned that the requirement in
regulation 20(4) of the CPRs on which we consulted (and regulation 14(4) of the
BPRs) for enforcers to have regard to the desirability of encouraging the control of
unfair commercial practices (misleading and impermissible comparative indications in
the BPRs) by such established means as they consider appropriate, does not provide a
sufficiently strong incentive to enforcement authorities to use the ASA system. The



Government disagrees. It is also concerned that any strengthening of this provision
might make it impossible for enforcers to take immediate action in respect of serious
breaches where this is necessary to protect consumers’ interests. The Government
does not therefore propose to make any changes to these regulations.

The banking sector expressed concern about the implications for enforcement of the
Banking Code if the Code is not recognised as an established means for controlling
unfair commercial practices. The OFT intends working, with other enforcers, to
seek to develop a mechanism for all potential qualifying bodies to achieve
established means status. This is likely to be in two parts:

(i) ensuring that the content of the Code provides sufficient protection
against (and can be easily amended to address effectively) the full
range of unfair commercial practices likely to arise within the scope of
the organisation’s members/participants business-to-consumer
business; and

(i) having an effective enforcement mechanism to deliver compliance
with the Code.

Enforcement provisions

The OFT was concerned that regulation 23 does not detail the powers that enforcers
may use once the premises have been entered with a warrant. It argued that this
contrasts with regulation 22 (Powers to enter premises without a warrant) which
specifically refers to search and seizure powers. The OFT said it would be helpful to
specify the powers available within the text of regulation 23 either by copying across
the listed powers, or by adding a sub-section to regulation 23 that explicitly gives the
warrant equipped investigator access to the powers listed in regulation 22. The
Government believes the Regulations make it sufficiently clear that the powers
available enforcers once they enter premises (whether or not under a warrant) are
those set out in regulation 22. The Government does not therefore propose to
make any changes to regulation 23 in this respect.

Trading Standards made a number of suggestions for strengthening and modernising
enforcement provisions in CPRs and BPRs. These enforcement powers are modelled
on those in the TDA which is now nearly 40 years old.

Trading Standards said it is very likely that an officer dealing with alleged breaches of
the CPRs and BPRs will want to inspect or seize documents more frequently than he
will wish to inspect or seize goods. However he could be frustrated in this wish if the
documents are locked away in a container such as a filing cabinet and the occupier is
either absent or refuses to open the container. Trading Standards suggested that the
existing power to break open containers to inspect goods should be extended to
include the inspection of documents as exists in more recent legislation, eg the
Consumer Credit Act 1974. The Government agrees that it appears anomalous that
enforcers should have a power to break open containers to inspect goods but not
documents. The Government will therefore give enforcers a power to break open
containers to inspect documents.



Trading Standards were concerned that regulation 22(6) of the CPRs (and regulation
23(6) of BPRs) requires an officer seeking to exercise his powers to produce evidence
of his identity and authorisation in all cases and not only when requested to do so as
under existing legislation. The Government believes that this is already best
practice and does not therefore propose to make any change to regulation 22(6)
(or 23(6) of the BPRs).

Unlike Trading Standards, the Government believes that the provision in regulation
22(7) of the CPRs (and regulation 23(7) of the BPRs) setting time limits for the
retention of seized goods and documents is necessary to cover circumstances where
civil, rather than criminal, enforcement is contemplated.

Trading Standards, supported by the OFT, were concerned that the penalty for
obstruction in both sets of Regulations is much lower than it is for the substantive
offences. They argued this may act as an incentive for offenders to obstruct
investigators in order to avoid higher penalties. They therefore argued that the penalty
for obstruction should be brought into line with the principal offences. The
Government agrees that there should be no incentive for offenders to obstruct
investigators. The Government will therefore increase the penalty for obstruction,
on summary conviction, to a fine not exceeding level 5 on the standard scale
(E£5,000). This is in line with the obstruction offence in the new on-site inspection
power under Part 8 of the Enterprise Act 2002 (inserted by SI 2006/3363 which
implemented the EC Consumer Protection Cooperation Regulations).

Trading Standards were concerned that the provisions in both sets of Regulations
which set out the circumstances under which an enforcement authority is liable to pay
compensation to the owner of seized goods were unclear and, although based on
equivalent provisions in the TDA, did not necessarily exclude all the circumstances
where compensation would be inappropriate. The Government accepts the concerns
about lack of clarity and will replace the compensation provisions (regulation 26
of the CPRs and regulation 27 of the BPRs) with new provisions based on those
in section 34 of the Consumer Protection Act 1987.

The Government does not agree with Trading Standards suggestions that they should
have a power to inspect documents where there is no suspicion of a breach of the
regulations and that the power to inspect goods should be extended to products - as
defined in the UCPD (which comprises goods and services). This is because the
former would effectively amount to a general power of search without cause. The
latter is because it is rarely, if ever, possible to inspect a consumer service at the
trader’s premises.

Schedule 1

Business expressed some concern that cross references to other EC Directives
contained in the list of prohibited practices in Annex | to the UCPD are omitted from
the corresponding paragraphs in Schedule 1 to the CPRs, eg paragraphs 11, 26 and 28.
The Government disagrees with business that a reference to the Regulations
which implement those EC Directives should be included in the Schedule. This is
because the cross references to other EC Directives is merely to clarify that those



directives, and therefore Member States’ national legislation implementing them, are
unaffected by the UCPD.

Business also argued that contravention of paragraph 26 of Annex I (Making
persistent and unwanted solicitations by telephone, fax, e-mail or other remote media
except in circumstances and to the extent justified to enforce a contractual obligation)
should not be a criminal offence under regulation 12 in respect of direct marketing
activity. This is because there are already UK Regulations (which implement an EC
Directive) that cover this situation in respect of direct marketing Those Regulations
are enforced by the Information Commissioner and the relevant regulation relates to
unsolicited calls. The Government continues to believe that the Annex practices
(including paragraph 26) were designed specifically to deal with the worst and
most damaging practices and should therefore be subject to criminal sanctions.
In this regard Annex practice 26 applies to calls which are not only unsolicited
but also persistent.

Schedule 2 - Price Marking (Food and Drinks Services) Order 2003

Trading Standards asked the Government to reconsider its decision to repeal the Price
Marking (Food and Drinks Services) Order 2003. The Order requires food and drink
prices to be indicated at premises where food and drink is offered for consumption on
premises. Trading Standards argued that in the absence of the highly prescriptive
information obligations in the 2003 Order, local authorities would have to rely on the
general provisions on misleading omissions in the CPRs. At best, the CPRs may
require prices to be given to consumers in good time before placing an order,
depending on the circumstances and subject to a number of tests. A failure to provide
this information when it is material would be much more difficult to prove than the
strict liability offences under the 2003 Order.

The UCPD allows Member States to continue to apply for 6 years national provisions
which are stricter than the UCPD where they are based on Directives with minimum
harmonisation clauses. It might be possible to argue that the Order could be permitted
to remain in force for 6 years on the grounds that it was based on a provision of the
Price Marking Directive which allows Member States to take more extensive
measures. However, even if this could be argued the UCPD also requires it to be
shown that maintaining this provision was necessary and proportionate. The
Government thinks this would be difficult because, as mentioned in the next
paragraph it considers that the implementation of the UCPD will provide sufficient
protection.

The Government continues to believe that the requirement to provide prices to
consumers in good time before they place an order will provide consumers with the
necessary protections. It also believes that most restaurants and bars will find it easier
to achieve this by continuing to display menus and price lists although this will no
longer be a mandatory requirement. The Government therefore believes that in the
interests of creating a modern, flexible consumer framework the Order should
be repealed.

Business Protection from Misleading Marketing Regulations



The definition of “advertising” in the MCAD is very broad and includes descriptions
on and accompanying goods (including packaging claims) and any oral statements
made to promote the supply of goods and services. The BPRs on which we consulted
therefore used the term “indication” rather than “advertising” on the basis that this
would be more apt. However, business, especially the advertising sector, was
concerned by the decision to depart from the term “advertising” within the BPRs and
adopt that of “indication” which may exceed what the MCAD requires without
justification. On reflection the Government agrees that it is better not to depart from
the precise wording of the Directive. The Government will therefore revert to
using the word “advertising” as in the MCAD.

Trading Standards were concerned that use of the words “in order promote” might
make the key definition of “indication” (to be replaced by “advertising”) too narrow.
They suggested that these words be replaced by “in order to promote, sell or supply”.
The Government considers the existing wording is a more precise transposition
of the MCAD and therefore proposes to make no changes.

To ensure greater consistency between the CPRs and BPRs the OFT suggested that
the words ‘a trader’ in regulation 3(2)(a) be replaced by ‘traders’. The Government
agrees with this change which will clarify that the BPRs are not concerned with
the effect of misleading indications on a particular trader and would be a better
implementation of the MCAD.

Two business respondents said that, like Part 8 of the Enterprise Act, the BPRs should
include a specific provision requiring enforcers to consult a trader against whom they
are considering pursuing action before making an application for a court injunction to
secure compliance with the Regulations. The Regulators’ Compliance Code
requires enforcers to give traders the opportunity to try and remedy breaches
before bringing formal enforcement action, unless immediate action is required.
It consequently believes that no changes to the Regulations are needed in this
respect.

Trading Standards said that if the power for enforcement authorities to obtain
information generally contained in regulation 21 of the BPRs is intended to replicate
section 225 of the Enterprise Act 2002 it might be better to limit its application to
prospective injunctive proceedings. The Government agrees that this regulation
would be more consistent with the position under the Enterprise Act if it is
limited to circumstances where the enforcer is contemplating bringing an
application for injunctive relief and will make the appropriate amendments.

Powers to enter premises with or without warrant should be exercisable to investigate
breaches of the CPRs and BPRs and not only for determining whether an offence has
been committed

The CPRs and BPRs contain provision enabling enforcement officers to enter
premises with or without warrant to inspect goods, and if a breach is believed to have
occurred, to seize goods and documents. These are based on equivalent powers in the
TDA with some updating to reflect good enforcement practice. There is, however, an
important difference in the circumstances when these powers may be exercised. The
powers in the CPRs and BPRs relate to a breach of the regulations, rather than to



investigate suspected offences as is the case under the TDA. This is to ensure that the
investigative powers available to enforcers do not determine what subsequent
enforcement action may be taken. This means that either criminal or civil routes can
be used.

Enforcers and consumer bodies strongly supported this flexibility arguing it would
enable correct decisions to be taken about the enforcement route based on the
seriousness of the breach, and not on the powers available to investigate. Business
respondents were more divided. A small majority of business respondents, including
the British Retail Consortium, supported this in principle as necessary to provide a
level playing field for the civil enforcement approach, which they prefer.

The Government will make the enforcement powers available to investigate any
suspected breaches. This will support its preferred policy that criminal
prosecutions should be reserved for the most serious breaches.

Rights of audience for trading standards officers in the county courts in England and
Wales

Enforcers and consumer bodies strongly supported giving authorised Trading
Standards Officers (TSOs) a right of audience and a right to conduct litigation in the
county courts in England and Wales when taking enforcement action in relation to
Community infringements. A Community infringement is an infringement of Member
States’ laws implementing specified EC directives (including the UCPD) which harms
the collective interests of consumers. A clear majority of businesses respondents also
supported or were not opposed in principle, although some concern was expressed
about the manner in which these rights were being extended without proper
consideration not only for the UCPD but for all Community infringements.

While appreciating that TSOs have for many years enjoyed a very successful right of
audience and right to conduct litigation in the magistrates’ courts the Association of
District Judges (whose response has been seen and endorsed by the Master of the
Rolls) were unable to support conferring advocacy and litigation rights on TSOs in the
county courts. They said this is because there are considerable differences in
procedures as between the magistrates’ courts (where the emphasis is on the oral
presentation of the evidence) and the county courts (where the written process
including the pleadings determining the issues are a very important part of the
proceedings). TSOs will have had no experience of the paper-driven system of the
county courts or knowledge to enable them to navigate their way around the Civil
Procedure Rules 1998.

BERR has held a meeting with the Secretary of the Association of District Judges.
This seemed to confirm that there was no objection in principle to giving rights of
audience to TSOs: the issue was more one of ensuring that TSOs have the necessary
competence and experience. BERR will pursue this matter with the office of the
Master of the Rolls. If his objections and those of the other Judges can be
overcome the Government will consider making a future amendment to Part 8 of
the Enterprise Act to introduce this change.



Duty on OFCOM to consider complaints about unfair commercial practices in the
broadcast media

The CMARs (which will be replaced by the CPRs and BPRs) place responsibility on
OFCOM for controlling misleading and impermissible comparative advertisements in
the broadcast media. Under the CMARs OFCOM is required to consider any
complaint that an advertisement included or proposed to be included in any licensed
programme service or S4C is misleading or is a comparative advertisement which is
not permitted. OFCOM may, if it considers it appropriate to do so, require a licence
holder to exclude the advertisement from its programme. OFCOM has contracted out
these functions to the Advertising Standards Authority.

All respondents (including OFCOM) originally supported including such provisions
in the CPRs and BPRs in the interests of transparency. However, OFCOM have
subsequently expressed concern that a duty to consider complaints about unfair
commercial practices may be wider than its existing duty in relation to
advertisements. There are also concerns about the need for such provisions in both the
CPRs and BPRs. This is because OFCOM now has a duty under the Communications
Act 2003 to control broadcast advertisements anyway. To include such provisions in
the CPRs and BPRs would now amount to double banking because it would mean that
OFCOM would have two duties to consider the same material with similar
enforcement powers. It would also be gold plating as this duty is not required by the
MCAD or UCPD. OFCOM are content for this provision to be excluded. The
Government has decided therefore that neither the CPRs nor BPRs will place a
duty on OFCOM to consider complaints.

The courts to have the power to order the publication of injunctions/corrective
statements in the BPRs

Part 8 of the Enterprise Act (which is the means by which civil enforcement of the
CPRs will be achieved) gives the courts the power to order the defendant at his
expense to publish its order (in full or in part) and/or a corrective statement in such
form and manner as the court considers appropriate to eliminate any continuing
effects of the infringement. The availability of this remedy is a mandatory
requirement of the Injunctions Directive.

In the MCAD it is an optional requirement which was not implemented when the
CMARs were made in 1988. However this power was included in the draft BPRs, on
which we consulted, as an incentive to compliance and to ensure greater consistency
with CPRs.

Trading standards and consumer bodies supported the inclusion of this provision.
Business responses were divided. A majority of business respondents were opposed.
However, it was supported by a minority of business respondents who agreed that the
threat of adverse publicity that would inevitably come with the publication of
injunctions and corrective statements would provide a huge incentive on traders to
comply with the Regulations. However, one business organisation said that it would
be inappropriate to apply such powers to interim injunctions because these are, by
their very nature interim decisions pending further information.



The Government will retain this power in the BPRs but amended to apply only
to final injunctions.

Other
Businesses should not be able to enforce the CPRs

The UCPD contains provisions designed to tackle copy-cat packaging design that
misleads or confuses consumers. The Department received strong representations
from brand owners and organisations representing the interests of brand and IP rights
holders asking the Government to reconsider its decision (given in the Response to the
2005 consultation) not to allow companies with a legitimate interest to take civil
(injunctive) enforcement action under the CPRs to stop copy-cat packaging. They
argue that existing IP law is insufficient to protect brands against copy-cat packaging;
that copy-cats cause considerable consumer detriment; and that to restrict enforcement
powers to public bodies who have limited resources will result in very little, if any,
action being taken against copy-cat packaging.

On balance the Government continues to believe that existing enforcement
arrangements suffice to adequately enforce these provisions. OFT and Trading
Standards will have to act in a manner consistent with their duty to enforce the
Regulations. The Government does not therefore propose to allow businesses to
enforce the Regulations. However, this decision will be kept under review and
will be formally reviewed 3 years after the Regulations come into force. This is in
line with the conclusions of the Gowers Review.

CPRs should not include a private law right to seek redress

Consumer organisations argued that unless there is provision for traders to
compensate consumers who suffer detriment as a direct result of an unfair commercial
practice the CPRs will only ever have the potential to be partially effective. This is
because traders may remain undeterred from breaching the Regulations taking the
view that profits made far exceed enforcement costs. However, the Government
remains concerned that adopting a general private right of action for the
Regulations as a whole might have unintended consequences. It considers that
further analysis is needed in order to determine the basis on which any private
right of action was justified, and in what specific circumstances consumers might
be able to bring proceedings for breaches of the CPRs. The Law Commission, with
whom we have had preliminary discussions about considering this issue as part of its
next Work Programme, share this view.
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ANNEX A



Mail Order Traders’ Association

Mars UK Ltd

Michael Hutchins, Solicitor

National Caravan Council Limited

National Consumer Federation

Newspaper Society

Office of Communications (Ofcom)

Office of Fair Trading

Packaging Federation

Procter and Gamble UK

Professor Peter Cartwright

Plymouth TSS

Richemont International Limited

Royal Bank of Scotland

RWE npower

Scotch Whisky Association

Society of Chief Officers of Trading Standards in Scotland (SCOTTYS)
Society of Motor Manufacturers and Traders

Trading Standards East Midlands (TSEM)

Trading Standards Institute

Trading Standards North West (TSNW)

Trading Standards Partnership in the South East (SWERCOTYS)
Trading Standards South East (TSSE)

TUI Northern Europe Limited

UK Cleaning Products Industry

Unilever UK Ltd

Wirral TSS

Which?

Yorkshire and the Humber Trading Standards Group (YAHTSG)



ANNEX B
SUMMARY OF RESPONSES

Question 1. Do both sets of Regulations meet the intentions set out in the
Government Responses to the two previous consultations?

Question 2. Are there any particular additions or changes to the Regulation that
you would like to see?

General comments

1. The OFT and Trading Standards said the draft Regulations effectively
transpose the UCPD and the revised MCAD in a way which reflects the intentions
expressed in the Government Responses to the two previous consultations. In
particular they were pleased that the Government had provided both criminal and civil
sanctions for breaches of most of the prohibitions in the CPRs. However, Trading
Standards said that the Government should reconsider its decision in response to the
December 2005 consultation to repeal the Price Marking (Food and Drinks Services)
Order 2003.

2. Business said it supported the Government’s stated aim to establish a regime
that is capable of tackling rogue traders and unfair practices effectively while
minimising burdens on legitimate businesses. They accept that the purposive approach
adopted in the UCPD is the way forward, provided that it is underpinned by the
adoption of the Hampton principles on enforcement and is accompanied by the
removal of existing overlapping legislation.

3. Business respondents also welcomed the fact that the draft CPRs are, on the
whole, a direct copy-out of the UCPD. However, they were concerned that in places
the Regulations have strayed from the language of the UCPD with the result that
maximum harmonisation and equalisation of laws within the EU may not be met.
They said it was important that the CPRs should be consistent with, if not identical to,
the wording in the UCPD.

4. Business respondents said that as most infringements of the CPRs are to be
criminal offences there should be a statement from the Government reaffirming its
preferred policy that criminal prosecutions should be reserved for the most serious
breaches of the Regulations and that civil sanctions will normally be the most
appropriate way to deal with unfair practices.

5. Brand owners and organisations representing the interests of brand owners
said that the CPRs would not meet the goals set out in the UCPD unless the
Government reversed its decision not to enable companies with a legitimate interest to
take civil (injunctive) enforcement action to stop the unlawful practice of copycat
packaging.

6. Consumer bodies were very concerned that there is no provision for direct
access to redress for consumers. Unless there is provision for traders to compensate
consumers who suffer detriment as a direct result of an unfair commercial practice the
CPRs will only ever have the potential to be partially effective. They therefore urged



the Government to reverse its decision not to give consumers a private right of
redress.

Consumer Protection from Unfair Trading Regulations

Interpretation — requlation 2

“Typical consumer”

7. Business was strongly opposed to the substitution of “typical consumer” for
the “average consumer” as used in the UCPD. They also argued that grouping
together the average consumer, the average member of a targeted group, and the
average member of a clearly identifiable group of vulnerable consumers on an equal
footing within the definition of “typical consumer” is not what the UCPD intended.

8. The benchmark for the application of the protections in the UCPD is that of
the average consumer. That is where protection starts. Subsequently, regard must be
had to the implications for targeted groups of consumers and consumers whose
characteristics make them particularly vulnerable.

9. Grouping the three types of consumer together as equal parts of a single
“typical consumer” test would mean that every practice would need to be judged from
the perspective of the average member of a vulnerable group rather than starting with
the average consumer and having regard where appropriate to vulnerable consumers.
Since there is no requirement to show evidence of actual consumers being affected by
an unfair commercial practice, this would be a particularly onerous and trade
restricting requirement.

10. Business said that the CPRs should differentiate between the “average
consumer” and the “vulnerable consumer” in the same way as the UCPD. Atrticle 5(3)
UCPD provides that the effect of a practice on the vulnerable must be considered if
the practice “...is likely to materially distort the economic behaviour only of a clearly
identifiable group of consumers who are particularly vulnerable” and it was
reasonably foreseeable that this would be the case.

11. Business also said the absence of a definition of the “average consumer” in the
CPRs is a serious omission, given that it is crucial to the understanding of the UCPD
and Regulations. They realised that the definition is subject to change by the ECJ over
time. However, were there to be any such change (and there is no reason to believe
there will be such a change or that it is imminent) the Government could amend the
CPRs.

12. Businesses therefore called for a definition of average consumer to be included
in the CPRs and for the definition to be based on that in UCPD Recital 18.

“Commercial practice”
13.  Business had two concerns with the definition of a commercial practice.

(1) Practices not individual incidents



14, Business said the UCPD was intended to cover unfair practices which they
believed suggested there should be some form of regular activity or pattern of activity,
not just a single event or transaction. They argued the definition of a commercial
practice in UCPD Article 2 supported this belief. It states that a commercial practice
means “... the promotion, sale or supply of a product to consumers”. This carries with
it an implication that the practice is directed at the generality of consumers and that it
is not the intention of the UCPD to give enforcers the right to take action in relation to
an individual consumer over a specific incident. This is significant in view of the
application of strict liability criminal sanctions to breaches of almost all the
prohibitions in the draft CPRs.

15. However the draft CPRs appeared to them to widen the scope of the UCPD to
apply to one-off incidents affecting a single consumer rather than the interests of
consumers more generally. This is because in the draft CPRs the definition of a
commercial practice is subtly changed to “... the promotion, sale or supply of a
product to or from a consumer”. Business said that by transforming the plural to the
singular, a different emphasis is given.

(i)  “to or from a consumer”

16.  As foreshadowed in the Government Response to the December 2005
consultation the CPRs definition of a commercial practice has been extended to cover
situations where the consumer is the seller and the trader the buyer (“or from a
consumer”). This is to ensure that there is no reduction in consumer protection
following repeal of certain legislation, notably most of the TDA and the business-to-
consumer provisions of the CMARSs, both of which are capable of protecting
consumer sellers.

17. However some concerns were expressed by business that the words “or from a
consumer’ lacked clarity. The draft Guidance indicates one instance of what might be
meant by the addition of the words “or from’ but it is not clear either from the CPRs
or the Guidance other circumstances to which it might apply.

“Code owner™

18.  Some concern was expressed by business that the definition of a code owner in
the CPRs and BPRs differs from that in the UCPD and the amended MCAD. In the
Directives the definition refers to ‘any entity, including a trader or group of traders’;
in the draft Regulations this is replaced by “person’. A ‘person’ could mean a natural
or legal person, and in the case of the former could include someone acting other than
as a trader.

“Transactional decision™

19. Business was concerned that by moving the words ‘whether to act or to refrain
from acting’ from after to before the list of possible “decisions” the Government had
changed the emphasis from that intended in the UCPD: the CPRs’ definition extends
only to a decision whether to act or refrain from acting, as opposed to any decision



made, (and) whether or not the consumer decides to act or not, as the UCPD wording
has it.

Misleading actions — requlation 5

20.  Two leading business organisations expressed some concern about the manner
in which the list of elements in relation to which a practice may be assessed to be a
misleading action are set out in regulations 5(4) to 5(7). They argue that splitting out
the listed items in UCPD Article 6(1)(b), (f) and (g) into separate sub-paragraphs 5(5),
(6) and (7) might give a different impression from the UCPD. This is because an
enforcer or court could treat these as a list of separate matters or characteristics each
of which carries equal weight.

Misleading omissions — requlation 6

21.  Given the novelty of the concepts contained in regulation 6, business were
concerned that it fails to faithfully copy-out UCPD Atrticle 7. In particular it was noted
that the need to take account of all the features and circumstances of a commercial
practice in UCPD Article 7(1) has become just the features and circumstances in
regulation 6(2)(a).

Invitation to purchase — regulation 6(4)

22. Business said there is still considerable confusion about how the UCPD’s
provisions on “invitation to purchase” ought to be interpreted. Given this continuing
uncertainty the Advertising Standards Authority called on the Government to
reconsider its decision to criminalise the provisions on invitation to purchase if it is
not possible to provide clearer guidance prior to April 2008.

23.  Trading Standards were concerned that the term “trading name” in regulation
6(4)(b) does not necessarily equate to the (legal) identity of the trader in very many
cases. This can cause enforcement problems and therefore it would be better if the
requirement were to give the legal identity, not the trading name and a recognised
address for service of legal documents. The geographical address would be
acceptable providing documents could be legally served at that address.

24.  Trading Standards said that the reference to “‘where appropriate’ in regulation
6(4)(e) presumably means ‘where such charges apply’. To avoid any potential
confusion it might be better saying, ‘where applicable’.

Agagressive commercial practices — requlation 7

25. Business said the UCPD Article 8 makes it clear that it is a requirement for an
aggressive commercial practice aimed at the average consumer that it causes that
average consumer to make a transactional decision he might not otherwise have taken.
This linkage was missing in regulation 7 with the result that there is scope to interpret
the regulation as applying where an aggressive practice directed at one consumer
causes a different consumer to take a different transactional decision. Regulation
7(1)(b) should therefore be amended to make it clear that the “consumer” in sub-
paragraph (b) is the same “consumer” as in sub-paragraph (a).



General unfair commercial practices offence — requlation 8

26. Businesses welcomed the decision that there should be no offence for breach
of the general prohibition unless it can be established that the trader knowingly or
recklessly engages in a commercial practice which contravenes the requirements of
professional diligence.

27. However, both businesses and enforcers said that regulation 8(2) lacked
clarity. Both types of respondent suggested that the words ‘regardless of’ should
perhaps read ‘without having had regard to’ in order to more accurately reflect the test
of recklessness. However all such respondents strongly believed that this regulation
should be drafted more clearly. Trading Standards said it should be based on section
14(2)(b) of the TDA.

Misleading actions and omissions offences — requlations 9 and 10

28. A number of business respondents repeated their strong belief that these two
offences, but especially the misleading omissions offence, should not be strict liability
but should include a mens rea (guilty mind) requirement.

Penalty for offences — requlation 13

29.  Trading Standards noted that regulation 13 retains the penalties from TDA, ie
a level 5 fine on summary conviction or a fine and two years’ imprisonment on
indictment. As the intention is that prosecution should be reserved for the most
serious cases Trading Standards expressed some disappointment that the Government
has not taken the opportunity to give magistrates’ courts power to impose custodial
sentences for summary matters and to increase the other penalties. The ability to
impose a sentence of up to six months” imprisonment on summary conviction would
give the magistrates’ court the full range of sentencing options — including community
penalties which can only be imposed as an alternative to custody. Although the option
exists for cases to be referred to the Crown Court for sentencing this can lead to
considerable expense both for the local authority and the defendant as well as the
courts. Trading Standards said it believes that consideration should be given to
introducing a higher maximum penalty for both summary and indictable offences and
hope that there may be occasion to review this again in the near future, particularly
with regard to the aggressive commercial practices set out in regulation 7.

Time limit for prosecutions — requlation 14

30.  Two Trading Standards regional groupings said that in relation to regulation
14(2) the opportunity should be taken to clarify the existing case law for the date of
discovery. They suggested that the Health & Safety at Work model could be followed
i.e. “where a prosecutor is in a position to proceed”. This would assist the
investigation process.

Publication of commercial practices which are not advertisements defence —
requlation 19




31. Business, especially respondents representing the advertising industry,
strongly supported the inclusion of this defence which reflects similar provisions in
the TDA and CPA. However they said that the defence should be made media neutral
or at least expanded to include electronic publication.

32.  The OFT said that this defence is unnecessary and risks creating uncertainty
over whether genuine editorial matter could be a commercial practice for the purposes
of the CPRs. This is because this defence would not be needed if genuine editorial
matter were outside the scope of the CPRs.

33. The OFT was also concerned that the way in which the defence is constructed
may make it available to persons in circumstances where it was not intended that the
defence should apply. The defence assumes that any matter which is not an
advertisement is genuine editorial matter. There is of course a grey area between the
two which includes, for example, ‘advertorials'. Persons who produce ‘advertorials'
may successfully argue that the advertorials are not advertisements, particularly as the
CPRs do not contain a comprehensive definition of ‘advertisement’, and that they
should accordingly have the benefit of the editorial content defence.

Duty to enforce — requlation 20

34.  The OFT said it welcomes the helpful clarification of the duty to enforce in the
Government Response to the December 2005 consultation. It stated:

"This does not automatically mean that formal (civil or criminal) enforcement
action will be taken in respect of each and every infringement. Instead, the
duty will oblige enforcers to take steps to promote compliance by the most
appropriate means, in line with their enforcement priorities and consistent with
available resources'.

35.  This confirmed the Government’s view that a duty to enforce does not
automatically require formal enforcement action to be taken in respect of each and
every infringement. However, OFT said it remained of the view that making the
nature of the duty overt on the face of the legislation would benefit all those affected.
It argued that duties had been clarified in other pieces of legislation (eg Financial
Services and Markets Act 2000) and that doing so in the CPRs (and BPRs) would
ensure that alternatives to formal enforcement action are given an explicit role in the
statutory definition of duties and powers. This would clearly signal that the CPRs will
play an important role in delivering a more modern, flexible, proportionate and
efficient regulatory regime.

36.  Business also welcomed the clarification of the “duty to enforce” in the
consultation paper. Business argued this could be made clearer if the duty to enforce
in regulation 20 is replaced by a duty on enforcers to secure compliance with the
regulations.

37. Business said that as the OFT are to have the same enforcement powers as are
available to Trading Standards, it would logical for the OFT to provide an oversight of
actions under these Regulations to ensure consistency; to spread information about



court decisions; and for the OFT to ensure that the civil route is used wherever
possible consistent with securing the desired enforcement outcome.

38. Business argued this could best be achieved by requiring notification of
proposed criminal enforcement actions to the OFT, and preferably by requiring its
consent to the action; and by enabling the OFT to take over the case in order to pursue
other means (including criminal or civil) if necessary.

39. A consumer body said it welcomed the additional powers being given to the
OFT to bring criminal prosecutions under the CPRs. However, it was uncertain as to
why the duty to enforce is restricted to the OFT, local authority Trading Standards
Services (TSS) and the Department for Enterprise, Trade and Investment in Northern
Ireland (DETINI). It argued that powers to take action against unfair commercial
practices would be a very valuable tool for other regulators such as OFGEM, OFCOM
and the FSA and that they too should therefore be given a duty to enforce the CPRs.

Established means — requlation 20(4)

40. The OFT said it welcomes the clarification that Regulation 20(4) offers on the
role of established means in promoting compliance with the CPRs. Formal
enforcement is only one, albeit essential, element of achieving a high level of
compliance it (the OFT) actively encourages other effective initiatives to promote
compliance. Therefore, as it stated in its previous consultation responses on the
UCPD, it expects self-regulatory bodies to have an important role to play in achieving
a high level of compliance with the CPRs.

41.  The Advertising Standards Authority (ASA) said it appreciates the steps the
Government has taken to protect the self- and co-regulatory regimes for controlling
misleading advertising administered by the ASA. In particular, it welcomes the
requirement in regulation 20(4) for all enforcement authorities to *have regard to the
desirability of encouraging control of unfair commercial practices’ by ‘established
means’. However, it was concerned that the measures within both the CPRs and BPRs
do not go far enough in highlighting the existence or meaning of ‘established means’,
with the result that the proposed Regulations, as currently worded, do not provide a
sufficiently strong incentive to enforcement authorities to use the ASA system.

42.  The ASA therefore urged the Government to revise the wording in both sets of
draft Regulations so that it better reflects the wording in CMARSs, whilst retaining the
responsibility that all enforcement authorities should have regard to ‘established
means’. It said it would also be extremely useful if the Explanatory Notes to the
Regulations referred to the ASA system as an example of an ‘established means’.

43.  The above concerns were also shared by respondents representing the
advertising industry. These respondents said the Regulations should be amended so
that established means must be given a reasonable opportunity to deal with a
complaint before formal civil or criminal action can be taken.

44, However, a few Trading Standards respondents expressed some concern about
having to consider the use of ‘established means’ when determining its duty of
enforcement in particular cases. They believed this to be unnecessary with the



introduction of the Regulators’ Compliance Code and could provide some offenders
with a procedural loophole by arguing that the enforcement authority should have
referred the matter to another means of resolution rather than by taking direct action
themselves.

Power to enter premises with and without warrant — requlations 22 and 23 (BPR
requlations 23 and 24)

45. The OFT said that it was important to ensure that the enforcement powers are
effective. In this context it was concerned that regulation 23 does not detail the
powers that enforcers may use once the premises have been entered under warrant.
This contrasts with regulation 22 (Power to entry premises without a warrant) which
specifically refers to search and seizure powers. The OFT said it would be helpful to
specify the powers available within the text of regulation 23 either by copying across
the listed powers, or by adding a sub-section to regulation 23 that explicitly gives the
warrant-equipped investigator access to the powers listed in regulation 22.

46. Many Trading Standards respondents expressed disappointment that although
the Regulations provided a real opportunity to modernise Trading Standard’s powers,
as has been done in the Customs & Exercise Management Act 1979, instead the
Government has simply tinkered with the existing powers which are now 40 years old
when it could have made more fundamental changes

47.  Trading Standards argued that the word “goods” should be replaced with
“products” throughout regulations 22 and 23 to reflect the wider scope of the
legislation, although they accepted that the powers may only be applicable to services
in certain circumstances.

48.  Trading Standards were also concerned that there is no general power in
regulation 22(1)(a) to inspect documents relating to the business, only goods - unless
the officer has reasonable cause to suspect that a breach of the CPRs has been
committed (regulation 22(1)(b)). Business expressed some concerned that the power
to inspect documents in regulation 22(1)(b) is very wide: it applies to any documents
relating to the business. These respondents said that this power should be limited to
documents relating to the suspected breach.

49.  Trading Standards noted that regulation 22(2) gives an officer exercising the
power to seize goods, the power to require a person having authority to do so to break
open a container or any vending machine, or for the officer to do so himself. Although
this replicates an equivalent power in section 28(1)(e) of the TDA, Trading Standards
were concerned that, unlike the Consumer Credit Act 1974, there is no comparable
power in respect of documents. They argued that it is very likely that an officer
dealing with alleged breaches of the CPRs and BPRs will want to inspect or seize
documents more frequently than he will wish to inspect or seize goods. However, he
could be frustrated in this wish if the goods are locked away in a container such as a
filing cabinet and the occupier is either absent or refuses to open the container. Whilst
a refusal to open the container may be obstruction, and may lead to prosecution, this is
of small consolation if the documents that would lead to successful enforcement
action for substantive breaches of the CPRs and BPRs then disappear.



50. Trading Standards were also concerned that regulation 22(6) requires an
officer seeking to exercise the powers to produce evidence of his identity and
authorisation in all cases and not only when requested to do so as under existing
legislation. They argued that this will place an extra burden on the prosecution to
prove that this ‘evidence’ was properly produced. It was also suggested that the word
‘authority’ be replaced by ‘credentials’.

51.  Trading Standards accept that goods or documents should not be detained for a
period of longer than 3 months, unless required in connection with the enforcement of
the CPRs. However, they argued that this specific provision in regulation 22(7) was
unnecessary as there are already many existing safeguards within the Police and
Criminal Evidence Act 1984, and Part 2 of the Criminal Justice and Police Act to
ensure owners of goods are protected from unnecessarily long periods of retention of
their property.

Obstruction of authorised officers — requlation 24 (BPR requlation 25)

52.  Trading Standards, supported by the OFT, were concerned that the penalty for
obstruction is much lower than it is for the substantive offences. This may act as an
incentive for offenders to obstruct investigators in order to avoid higher penalties.
They therefore argued that the penalty for obstruction should be brought into line with
that for the principal offences. The OFT noted that under the Enterprise Act 2002
(Amendment) Regulations 2006 (S1 2006/3363) amending Part 8 that Act (and which
implemented Articles 4(6) and 13(4) of the EC Consumer Protection Co-operation
Regulations (No 2006/2004)), the penalties for obstruction were set at the same level
as for breaches.

Compensation — requlation 26 (BPR requlation 27)

53. Regulation 26 sets out the circumstances under which an enforcement
authority is liable to pay compensation to the owner of seized goods. Trading
Standards and the OFT were concerned that as currently drafted this provision was
unclear and did not necessarily cover all situations where compensation would be
inappropriate.

54.  Although it was appreciated that similar provisions on compensation are
included in section 33 of the TDA some concern was expressed by Trading Standards
that compensation could be payable where goods are seized in “good faith” or where
an authority acted reasonably. This would imply that authorities would not be able to
seize goods unless they knew the goods were in breach of the relevant legislation.
They suggested that there should not be any compensation if a breach has been found
or the officer suspects a breach and the authority has acted reasonably.

55.  Trading Standards also said that regulation 26 would allow for compensation
to be payable where an investigation starts under the CPRs and then, after the goods
are seized, it becomes apparent that the breaches are dishonest and proceedings are
brought, for example, under the Fraud Act 2006 instead.

56. A number of Trading Standards respondents also argued that ‘owner’ needs to
be defined/clarified. The owner of goods is often different to persons committing an



offence associated with the goods. If the owner of the goods is not proceeded against
in one way or another he can claim compensation even if another party is proceeded
against and the property was retained in relation to that case (e.g. when leased goods
are used in commissioning an offence and title has not passed or a third party is
prosecuted under regulation 16). Unless an offence has been committed by the owner
and as long as a loss can be quantified, compensation would appear to be due. The
wording in section 92 of Trade Marks Act, that includes possession, custody or
control, would be better than the word “owner’.

Schedule 1

57.  Some concern was expressed by business that cross references to other EC
Directives contained in the list of prohibited practices in the Annex to the UCPD are
omitted from the corresponding paragraphs in the Schedule to the Regulations eg
paragraphs 11, 26 and 28. Business said a reference to the Regulations which
implement those Directives into UK law should be included.

58. Business also argued that contravention of practice number 26 (Making
persistent and unwanted solicitations by telephone, fax, e-mail or other remote media
except in circumstances and to the extent justified to enforce a contractual obligation)
should not be an criminal offence under regulation 12. This is because there are
already UK Regulations (which implement an EC Directive) that cover this situation
in respect of direct marketing. The Regulations are enforced by the Information
Commissioner but are not criminal offences. Practice 26 should not therefore give rise
to a strict liability offence in respect of direct marketing activity.

Schedule 2

59.  Trading Standards said that generally it believes that the CPRs and BPRs will
provide the same protection that previous legislation afforded consumers and
businesses. However, they had particular concern over the planned revocation of the
Price Marking (Food and Drinks Services) Order 2003.

60.  Trading Standards said that in the absence of the positive information
obligations in the 2003 Order, local authorities would have to rely on the general
provisions as to a misleading omission in regulation 6 of the CPRs. At best, the CPRs
may require prices to be given to consumers in good time before placing an order,
depending on the circumstances and subject to a number of tests. A failure to provide
this information when it is material would be much more difficult to prove than the
strict liability offences in the 2003 Order. Trading Standards said that in their opinion
the Order is currently permitted to remain in force under UCPD Article 3(5), because
it implements the minimum harmonisation clause in the Price Marking Directive.
They therefore argued the Government should reconsider its decision and retain the
Order. The Government could seek to ensure that sufficient protection is provided in
relation to price indications for all or some services through the review of the
Consumer Acquis

Private rights of redress for consumers




61.  Consumer bodies said the CPRs, as drafted, will fail to deliver the most
important feature for most consumers, namely a linkage to access to redress. They
appreciated that many existing consumer rights to redress, such as breach of contract,
will remain in place. However, these will not cover the full range of unfair practices
detailed in the CPRs. They will not fill the gaps that are the very practices that UCPD
is set to tackle for the first time. Therefore while simplification of the consumer
protection rules and enforcement processes are highly important they were concerned
that traders may remain undeterred from breaching the CPRs taking the view that
profits made far exceed enforcement costs unless there is some effective post
enforcement mechanism for redress. Consumers consistently suffer loses through
rogue trader activity but rarely recoup their losses.

Providing brand owners with the right to take action against copy-cat packaging

62. Brand owners and organisations representing the interests of brand and IP
rights holders asked the Government to reconsider its decision not to allow companies
with a legitimate interest to take civil (injunctive) enforcement action to stop copy-cat
packaging. One such respondent said that companies should also be able to take
action in respect of misleading omissions where, for example, failing to give the
country of origin would mislead consumers as to where the product was made.

63. Brand owners said the design and appearance of their products have been
central to creating and maintaining their reputations, and the trust which consumers
place in their brands. Their packaging is frequently copied by third parties hoping to
exploit the brand’s reputation for quality, value for money and reliability. For this
reason they regard copy-cat packaging as a problem of equal seriousness to that of
counterfeiting, and the impact on their legitimate profits and of consumer confidence
is of equivalent scale.

64.  The Government’s proposal to limit enforcement powers to public bodies such
as Trading Standards and the OFT is inadequate in addressing the specific problem of
copycat packaging. Both organisations have vast responsibilities with limited
resources with the result that they must prioritise cases in the public interest. While
serious, the harm to consumers of inexpensive copycat packaging and products is
gradual and cumulative, with the result that consumer complaints will be rare. Also,
public enforcers lack the detailed knowledge of packaging design elements that may
be sufficiently ‘iconic’ to specific brands to influence shopper beliefs. This will result
in very little, if any, action being given to copycat packaging.

65.  These respondents said that business that make and sell the leading brands
which attract copycats are best placed to bring these matters before the courts and
they have resources and commercial incentive to do so. Taxpayers money will be
saved through the efforts of the private sector, and public enforcement authorities
would be able to prioritise other cases in which the consumer’s interest is not
sufficiently served by the interests of business. Consumer would be protected from
acts of unfair competition and the brand owner would be able to protect the reputation
it has developed in the brand based on years of innovation and investment.

Business Protection from Unfair Marketing Regulations



Interpretation — requlation 2

“Indication”

66. Respondents representing the advertising sector were concerned at the
decision to depart from the term *“advertising” as used in the MCAD and adopt that of
“indication” in regulation 2 of the BPRs. These respondents said the CMARSs have
been effective in regulating business-to-business advertisements since those
Regulations came into force almost twenty years ago and that this is not least due to
the clarity of the definition of “advertising” within the MCAD. Although “indication”
is given the same meaning as “advertisement” in the CMARS these respondents said
they were concerned that this change could result in a significant extension of the
scope of the legislation to cover a whole range of communications, including editorial
content, which they believe was not intended to be caught. It was vitally important
that the BPRs do not inadvertently expand the boundaries of what is regulated by the
BPRs beyond that which fell within the old TDA/W&MA regimes

67.  Trading Standards were concerned that use of the word ‘promote’ might make
this key definition too narrow. This may not adequately cover instances in which
goods are supplied with false descriptions, but where those descriptions may not have
been apparent to prospective purchasers at the time they were exposed for supply. For
example, a car mileage with digital odometer where the keys are in the car but it has
not been switched on. It was suggested that “in order to promote” be replaced by “in
order to promote, sell or supply”.

Prohibitions on misleading indications — requlation 3(2)(a)

68.  To ensure greater consistency between the CPRs and BPRs the OFT suggested
that the word “trader’ in regulation 3(2)(a) be replaced by ‘traders’. Although section
6 of the Interpretation Act 1978 provides for the singular to include the plural, unless
the contrary appears, the OFT was concerned that in this instance a contrary intention
might be implied by the courts. The amendment would clarify that the BPRs are not
concerned with the effect of misleading indications on a particular trader and would
be a better implementation of the MCAD which uses the term 'persons’.

Comparative advertising — requlation 4

69.  The CPRs and BPRs will entirely replace and supersede the CMARS as
amended so as to extend to comparative advertising. Some concern was expressed that
as a result of this exercise it was unclear whether the detailed provisions of the
CMARSs as regards comparative advertising will continue to apply to all such
advertising, regardless of whether it is directed at traders or consumers, or whether
consumers and traders alike will lose the benefit of these provisions where the
advertising in question is targeted at consumers only. One business respondent said
that it is crucial for the CMARs to continue to apply to both business-to-business and
business-to-consumer commercial communications. After all, checks and balances of
the kind set out in the CMARSs protect traders in two ways. Firstly they protect traders
who may be misled by another's comparative claims. Secondly they protect traders
insofar as their products or trade marks may be abused in competitors' advertising.
This respondent said that it was concerned that these ambiguities have arisen and



urged the Government to put the matter beyond doubt and make it clear that the
comparative indication provisions of regulation 4 of the BPRs apply regardless of
whether the indication is targeted at consumers or traders.

Enforcement: Part 3 — requlations 14 to 20

70.  Two business respondents said that if the provisions for injunctive relief in
Part 3 of the BPRs are intended in effect to replicate Part 8 Enterprise Act powers
then it is necessary to ensure that all the provisions therein which bear upon
proportionality, etc are also replicated, including the requirement for enforcers not to
commence court proceedings against a trader until such time as they have sought to
consult with the trader against whom they are considering pursuing action, contained
in section 214 of Part 8.

Powers of Enforcement Authorities to obtain information generally — requlation 21

71.  Trading Standards suggested that if this regulation is intended to replicate
section 225 of the Enterprise Act 2002 it might be better to limit its application to
prospective injunctive proceedings.

Question 3. Do you agree that the powers to enter premises with or without
warrant should be exercisable to investigate breaches of these Regulations and not
only in relation to determining whether an offence has been committed?

72. Enforcers and consumer bodies said the power to enter premises with or
without warrant should be exercisable both to determine whether an offence has been
committed and to investigate breaches. This flexibility is important to enable the
proportionate and effective use of the different enforcement tools available. This
would allow enforcers to make correct decisions about the enforcement route
available based on what the right outcome should be depending on the breach, not
based on which powers are needed to investigate. A consumer body said that it
believed there are sufficient safeguards in place through the existing concordats and
the Regulators” Compliance Code to ensure the enforcement powers are not abused.

73. Business responses were more divided. A small majority of business
respondents, including a major retailers’ organisation, supported the proposal in
principle as necessary to provide a level playing field for the civil enforcement
approach, which they preferred. However, these respondents were concerned that the
powers should not be viewed by enforcers as an opportunity to embark on fishing
expeditions. They said they should be exercisable only where there are reasons to
believe a breach of the Regulations may have occurred (which an enforcement
authority should be able to demonstrate).

74. A number of business were concerned that given the broad scope of the CPRs
and BPRs the power to enter premises without a warrant did not contain sufficient
safeguards. For example, unlike section 27 of the Competition Act 1988 there is no
requirement for the authorised officer to give the trader written notice of the intended
entry. Under that Act the written notice must also indicate the subject matter and
purpose of the investigation and the nature of the breach in question.



75. A small number of business organisations did not agree that enforcement
authorities should in any circumstances be able to enter premises without a warrant
issued by the court and in the case of media organisations without the company
having had the opportunity to attend court and argue against the issue of such a
warrant. One such organisation also argued that the powers to enter premises even
with a warrant should only be made use of to determine whether an offence has
actually been committed rather to investigate suspected breaches of either the CPRs or
BPRs

Question 4. Are there any impacts or unforeseen consequences of these proposed
Regulations that you can identify?

76. Business was concerned that some subtle differences between the UCPD and
the CPRs will have greater impact than is first apparent. In particular, the new concept
of a “typical consumer” as an umbrella term will mean that all commercial practices
will have to be assessed on their likely impact on the vulnerable consumer, and not as
intended on the “average consumer”. If the CPRs are going to achieve a high level of
consumer protection and consistency of enforcement, definitions have to be clear so
businesses can assess what is expected of them, and the intention of the UCPD needs
to be reflected in the CPRs if there is any chance to achieve this objective.

77.  Some concern was also expressed by business organisations representing the
advertising industry about the possible weakening of the role of the Advertising
Standards Authority in relation to the reference to “established means”.

78. Banks and organisations representing the banking sector were concerned that
the CPRs could inadvertently make breach of a voluntary code of conduct (eg the
Banking Code) a criminal offence should the standard professed by the code
automatically be viewed as the prevailing standard of professional diligence in the
industry. They said it was important that a code breach will not automatically equate
to a failure to act with professional diligence and that each case will be assessed upon
its own individual merits. The same respondents were also concerned that civil
sanctions for breaches of codes of conduct may discourage businesses from
subscribing to codes and reduce incentives to develop high standards in such codes.
This would result in a lessening of consumer protection.

79.  The banking sector also expressed concern that if codes developed by trade
bodies will in the future be policed by external regulators there is a risk of multiple
actions for the same breach. Currently, if a bank breaches the Banking Code it will
face enforcement action from the Banking Code Standards Board. This will involve
remedial action, customer redress (where appropriate), and could include public
censure. Under the CPRs the bank could also find itself exposed to ‘double jeopardy’
of facing criminal or civil action due to the same breach. They therefore argued that
existing self-regulatory mechanisms should be exhausted before an enforcement
authority brings formal enforcement action. In relation to the Banking Code this
would mean that court proceedings would not be taken against a Code subscriber if
the Banking Code Standards Board had itself taken disciplinary action in respect of
‘unfair commercial practices’.



80. Businesses were also concerned that the CPRs have extended the potential for
individual employees to be prosecuted for some offences (eg pricing offences) for
which previously only the business could be prosecuted and for which employees
could not provide a due diligence defence They did not consider such an extension to
be appropriate.

Question 5. If you are a small or medium enterprise, what (if any) costs or other
burdens could be associated with the introduction of the Regulations?

81. Business organisations said that as with all legislation the burden of
interpretation, understanding and compliance will fall disproportionately on small and
medium sized businesses. This is because the costs of understanding how
new/amended legislation applies to them represent a higher percentage of their
turnover than it does for large operators. They have to meet exactly the same
obligations within a much lower turnover and without specialist in-house resources.

Consumer Protection from Unfair Trading Regulations

Question 6. Do you agree that authorized trading standards officers in England
and Wales should have rights of audience and rights to conduct litigation in the
county courts in England and Wales?

82. Enforcers, consumer organisations and an academic respondent strongly
supported giving authorised Trading Standards Officers (TSOs) rights of audience and
rights to conduct litigation in the county courts in England and Wales when taking
enforcement action in relation to Community infringements. They argued this would
help ensure that the Government’s preferred policy that criminal prosecutions are only
brought for the most serious breaches is achieved. Without rights of audience in civil
courts, TSOs are often forced to out-source civil law work to lawyers which
significantly increases the costs. In some cases, costs incurred may be
disproportionate to the outcome and hence affect the decision to take civil action.

83. Enforcers and consumer bodies said that rights of audience should also be
made available for breaches of domestic infringements under Part 8 of the Enterprise
Act, when legislative opportunity allows. This is because cases which Trading
Standards bring before the courts often relate to both domestic and Community
infringements. The Government should also take action to secure rights of audience in
the sheriff courts in Scotland and county courts Northern Ireland as well as county
courts in England and Wales, to ensure effective operation of the regime across the
UK. It was also important to have equivalent provisions for both the CPRs and BPRs.

84.  Consumer bodies said that TSOs should also be given training to take these
cases to the High Court. They argued there should also be a pathway for
representative follow-on actions which would allow for third parties to be represented
to lodge a claim for losses incurred.

85. A clear majority of business respondents either supported or where not
opposed in principle to giving rights of audience to authorised TSOs. As they believed
the prime if not sole enforcement route should be through injunctive relief under the
Enterprise Act they thought that this could be a helpful way of facilitating that



process. Also, allowing TSOs to conduct litigation would help to ensure consistency
in enforcement of the CPRs.

86. A number of leading business organisations were nevertheless concerned
about the manner in which these rights were being extended without proper
consideration not only for the UCPD but for all Community infringements. These
respondents argued that there should be a wider debate and assessment of whether this
extension is appropriate and justified, and what its impact will be in the wider context,
rather than just considering it in the narrow context of the implementation of the
UCPD. But if these rights are to be granted it will be vital to provide full training for
TSOs in civil procedures. One business respondent suggested that it would be
sensible, at least for the first few years from the date the CPRs come into force, to
ensure that officers are supported and mentored by external legal practitioners.

87.  While appreciating that TSOs have for many years enjoyed a very successful
right of audience and right to conduct litigation in the magistrates’ courts the
Association of District Judges (whose response has been seen and endorsed by the
Master of the Rolls) were unable to support conferring similar advocacy and litigation
rights on TSOs in the county courts. This is because there are considerable differences
in procedures as between the magistrates’ courts (where the emphasis is on the oral
presentation of the evidence) and the county courts (where the written process
including the pleadings determining the issues are a very important part of the
proceedings). TSOs will have had no experience of the paper-driven system of the
county courts or knowledge to enable them to navigate their way around the Civil
Procedure Rules 1998.

Question 7. Do you think that OFCOM should be given a duty to consider
complaints about unfair commercial practices in the broadcast media to reflect their
existing powers under the CMARs, and which are retained in the BPRs?

88.  All respondents said that OFCOM, which has a statutory duty under the
Communications Act 2003 to control broadcast advertisements, should be given an
explicit duty in the CPRs to consider complaints about unfair commercial practices in
the broadcast media. This would reflect the existing and effective situation under the
CMARs whereby responsibility for controlling misleading and impermissible
comparative advertisements on television and radio is placed on OFCOM. Itis also in
line with the requirement to have regard to ‘established means’ in seeking to enforce
the Regulations.

89.  Also, the inclusion of such a provision within the CPRs will further serve to
ensure that the efficacy of the ASA (to whom OFCOM has contracted out its
functions) in regulating broadcast advertising is not unintentionally undermined as a
consequence of the CPRs replacing CMARSs to the extent that the latter apply to
misleading business-to-consumer advertising. In addition, the inclusion of such
provisions within the CPRs would serve to increase the degree of symmetry between
the CPRs and BPRs, which from the perspective of business should serve to minimise
the regulatory burden upon them by reducing further the differences between the two
new regimes.



90. OFCOM argued that a failure to give it a duty to consider complaints in the
CPRs could lead to confusion amongst stakeholders and consumers, in particular as to
the established means in the area of broadcast advertising. It is unlikely that those
consulting the Regulations would be familiar with the relevant communications
legislation where the parallel duty exists.

91. However, the ASA were concerned that the provisions within the BPRs,
although they are comprehensive about OFCOM’s duties when considering
complaints, do not replicate some of the provisions in the CMARs, which make clear
that complaints about broadcast advertisements should be referred to the relevant
broadcast regulator. The ASA requested that the Government ensures that these
measures are replicated in the CPRs and BPRs so that the broadcast media can
continue to enjoy consistent regulation under the new consumer protection regime.
The ASA also suggested that the Explanatory Notes should mention the fact that the
regulation of broadcast advertising has been contracted out to the ASA.

Business Protection from Misleading Marketing Regulations

Question 8. Do you agree that the courts should have the power to order the
publication of injunctions and/or corrective statements?

92.  Trading Standards and consumer bodies said that the courts should have the
power to order the publication of injunctions and/or corrective statements. This would
serve as an essential educative tool in the general awareness process and may well act
as a sanction in itself (naming and shaming).

93. Business responses were divided. A small minority of businesses supported
this proposal saying that the threat of adverse publicity that would inevitably come
with the publication of injunctions and corrective statements would provide a huge
incentive on traders to comply with the Regulations. But one business organisation
said that it would be inappropriate to apply such powers to interim injunctions as
these are, by their very nature, interim decisions pending further information.

94. However a majority of businesses were opposed to this proposal. They said
powers referred to in this question derive from the enforcement regime under the
Enterprise Act; the regime is exclusively to deal with breaches of specific consumer
protection legislation and to protect the collective interests of consumers. They
believe that it would be inappropriate to transfer to the BPRs powers which are
established in relation to a business-to-consumer enforcement structure. A respondent
representing the interests of the advertising industry also argued it was unnecessary, at
least in respect of broadcast and non-broadcast advertising, given the efficacy with
which the ASA already draws attention, in terms of adverse publicity, to business-to-
business advertisements that fail to meet the standards required of them.

Question 9. Do you consider that trading standards officers should be given rights
of audience and rights to conduct litigation in the county courts in relation to
application for injunctions under the BPRs?

95.  The responses to this question mirrored those to Question 6.
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Summary: Intervention & Options

Department: Title: The Consumer Protection from Unfair Trading

Business Enterprise and Regulations 2007
Regulatory Reform (BERR) Implementing the Unfair Commercial Practices
Directive (UCPD, Directive 2005/29/EC)

Stage: Final Version: 1.0 Date: 24/01/08

Related Publications: Consultations on: (i) Implementing the EU Directive on Unfair
Commercial Practices and Amending Existing Consumer Legislation (Dec 2005); (ii)
Framing and enforcing criminal sanctions in the Regulations implementing the Unfair
Commercial Practices Directive (Dec 2006); and (iii) the draft Consumer Protection from
Unfair Trading Regulations 2007 (May 2007).

Available to view or download at:
http://www.berr.gov.uk/consultations/index.html

Contact for enquiries: Peter Deft Telephone: 020 7215 0341

What is the problem under consideration? Why is government intervention
necessary?

The EU Unfair Commercial Practices Directive (UCPD, Directive 2005/29/EC) was
published in the Official Journal on 11 June 2005. Measures to implement the
Directive should come into force on 12 December 2007.

The DTI has a Public Service Agreement with HM Treasury to ensure that the UK
framework for consumer empowerment and support is at the level of the best by
2008. The Government’s Consumer Strategy’ (2005), set out the aim of
establishing a legal framework that is flexible, fair and transparent. Introducing the
general duty not to trade unfairly via implementation of the Directive is a key
What are the policy objectives and the intended effects?

The Directive aims to eliminate obstacles to the proper functioning of the Single
Market for consumers by:

e reducing the barriers to cross-border trade from differences in laws on unfair
commercial (mainly marketing and selling) practices. Under UCPD businesses
won't have to change their practices in different Member States.

e increasing consumer confidence to shop across frontiers. UCPD gives a high,
common level of consumer protection for all transactions, removing uncertainty
about the behaviour consumers can expect from traders in other Member States.
It will ensure that consumers are not treated unfairly by business, particularly
from misleading or aggressive behaviour, or otherwise have their freedom of
choice impaired.

1 Extending Competitive Markets: Empowered Consumers, Successful Business, DT1 2005




What policy options have been considered? Please justify any preferred option.

The UK is obliged to implement the UCPD as a member of the EU and so there is
no option of whether to adopt the policy or not. Maximum harmonization also
means that national measures within the scope of the Directive cannot impose
more extensive requirements or prohibitions than the level in the Directive. It sets a
standard, which has to be applied uniformly across all Member States.

However, there are some implementation options in three distinct areas:
Interpretation, Enforcement and Simplification.

The chosen options are based on consultation responses and careful
consideration from the Department.

When will the policy be reviewed to establish the actual costs and benefits and the
achievement of the desired effects?

Three years from the date the Regulations enter into force (April 2011).

Ministerial Sign-off For final proposal/implementation stage Impact Assessments:

| have read the Impact Assessment and | am satisfied that, given the
available evidence, it represents a reasonable view of the likely
costs, benefits and impact of the leading options.

Signed by the responsible Minister:




Summary: Analysis & Evidence

Policy Option: 1 Description: Adopting UCPD

ANNUAL COSTS Description and scale of key monetised costs by
main affected groups’

Familiarisation costs to businesses

One-off Yr
£ 12-27 million 1

|U_) Average Annual Cost | New Administrative burdens imposed by UCPD
8 (excluding one-off)
Sl £ 12-24 million Total Cost (7 years) (Pv) | £88-179m

Other key non-monetised costs by ‘main affected groups’

One-off familiarisation costs to enforcers for which BERR is funding There
may be some ongoing costs to the courts as well as costs to BERR and OFT
for running awareness-raising campaigns and producing guidance.

ANNUAL BENEFITS | Description and scale of key monetised benefits by
o ff v ‘main affected groups’.

ne-o " | Reduction of administrative burdens under existing
£0.0 legislation (£1.46 -1.48 billion) + reduction in
consumer detriment (£823 million) + UK retailers
supplying EU shoppers (£196).
n
=8 Average Annual
h Benefit
E (excluding one-off)
=8 £ 391-395 Total Benefit (7 years) (Pv) | £2.470-2.500
million billion

Other key non-monetised benefits by ‘main affected groups’

Key Assumptions/Sensitivities/Risks

Move to general principles based legislation and repeal of overlapping prescriptive

legislation will enable companies to find cheaper and easier ways of ensuring they

do not treat consumers unfairly.

Price Time Net Benefit Range (Nnpv) NET BENEFIT (NPV Best

Base Period £2.3-2.4 billion estimate)

2006 7 Years £ 2.4 billion

Year

What is the geographic coverage of the policy/option? UK

On what date will the policy be implemented? 06/04/2008

Which organisation(s) will enforce the policy? OFT, Trading
Standards and
DETINI

What is the total annual cost of enforcement for these £0.0

Does enforcement comply with Hampton principles? Yes

Will implementation go beyond minimum EU requirements? Yes




What is the value of the proposed offsetting measure per £ N/A

What is the value of changes in greenhouse gas emissions? £ N/A

Will the proposal have a significant impact on competition? No

Annual cost (£-£) per organisation Micro Small Medium | Large
(excluding one-off)

Are any of these organisations exempt? No No No No
Impact on Admin Burdens Baseline (2005 Prices) Decrease
Increase  £17.5 Decrease £233.5 Net £ 216 million
of million of million Impact

Key: Annual costs and benefits: Constant Prices (Net) Present Value




Evidence Base (for summary sheets)

Overview

1. Unfair commercial practices harm all in society. Whether through misleading
pricing, the selling of clocked second-hand cars, prize scams, or through high-
pressure selling techniques. Tackling these deceptive and dishonest practices
is key to reducing consumer detriment.

2. The success of the Single Market is already considerable. However, there
remains room for improvement. UCPD could play a part in realising further
benefits.

3. The Directive aims to eliminate obstacles to the proper functioning of the Single
Market for consumers by:

* reducing the barriers to cross-border trade from differences in laws on unfair
commercial (mainly marketing and selling) practices. Under UCPD
businesses won'’t have to change their practices in different Member States.

e increasing consumer confidence to shop across frontiers. UCPD gives a
high, common level of consumer protection for all transactions, removing
uncertainty about the behaviour consumers can expect from traders in
other Member States. It will ensure that consumers are not treated unfairly
by business, particularly from misleading or aggressive behaviour, or
otherwise have their freedom of choice impaired.

4. The Directive achieves this by establishing an EU-wide framework of legal
principles regulating unfair business-to-consumer commercial practices (Annex 2
provides some examples where the UCPD could help enforcers tackle unfair
practices. The Directive aims to deliver a high level of consumer protection and
achieve legal certainty whilst remaining as simple and flexible as possible to adapt
to market developments.

5. A supplementary objective in transposing the Directive is to achieve, where
possible, some regulatory simplification. Transposition of the Directive has required
a thorough review of the UK’s consumer protection regime and has provided an
opportunity to assess the scope for simplification and rationalisation of the UK'’s
consumer protection regime.

Background

6. The DTI has a Public Service Agreement with HM Treasury to ensure that the
UK framework for consumer empowerment and support is at the level of the best

by 2008. The Government's Consumer Strategyz, published in June 2005 set out
the aim of establishing a legal framework that is flexible, fair and transparent.
Introducing the general duty not to trade unfairly via implementation of the
Directive is a key component of this. At the same time, the Government will

2 Extending Competitive Markets: Empowered Consumers, Successful Business, DT1 2005



proactively pursue simplification of EU consumer legislation through the review of
the EU consumer acquis (8 consumer protection directives)3.

7. The Unfair Commercial Practices Directive was published in the Official Journal
on 11 June 2005. Measures to implement the Directive should be published by 12
June 2007 and come into force on 12 December 2007.

The Proposals

8. The Directive sets out rules that determine when commercial practices are
unfair. These rules fall into three distinct levels:

e there is a general prohibition on unfair business-to-consumer practices
which is intended to act as safety-net consumer protection legislation;

« there are provisions on misleading actions and omissions and aggressive
commercial practices that are intended to function independently of the
general prohibition; and

< there is an Annex of 31 specific practices which are always considered to
be unfair and therefore prohibited. These include, for example, prize draw
scams which are estimated to cause UK consumers £150 million pounds of
detriment a year.

9. The first two types of prohibition are principles-based: they apply only if the effect
of the trader’s practice is likely to alter consumers’ decisions in relation to products.
The normal benchmark for assessing the likely effect of a practice is the “average
consumer” as determined by ECJ jurisprudence. However, the UCPD contains two
variations of the “average consumer” test. These apply (i) where a practice is
directed at a particular group of consumers; or (i) where a practice is likely to affect
only a clearly identifiable group of vulnerable consumers in a way which the trader
could reasonably expected to foresee. In either case the likely effect of the practice
is then assessed from the perspective of the average member of that group. These
variations of the “average consumer” test are intended to provide additional
protections for vulnerable consumers to whom the practice is directed or to whom it
reaches. By contrast, the Annex practices are not principle-based, and are always
unfair.

Scope

10. The Directive applies across all business sectors. It applies to commercial
practices directly connected with the promotion, sale or supply of a product to
consumers before, during and after a commercial transaction with a consumer.
There are approximately 325,000 firms in the retail sector, the great majority of
which are small firms employing four people or fewer®. There are also
approximately 153,000 hotel and restaurant enterprises, the majority of which will
be affected. Firms in a wide range of other sectors will be affected too, for example
the real estate and services sectors.

® See http://www.dti.gov.uk/consumers/policy/eu/review/index.html for more details.

* Source: DT Stats http://www.dtistats.net/sme/smestats2005.xls . Data from the Inter-departmental
Business Register gives a figure of 183,000 firms in the retail sector, but unlike the SBS statistics, this
excludes a large number of sole traders that will not be registered for VAT.
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11. The practical consequences for most law-abiding firms will be very limited.
However, the Directive will affect some sectors more than others. In particular,
sectors where there is currently a problem with aggressive and high-pressure

selling techniques, such as doorstep selling and timeshare.

12. The Directive does not apply to business-to-business commercial practices. As
a result, small businesses and sole traders will not benefit from the protections in
the Directive.

13. The Department does not anticipate that the Directive will have a
disproportionate effect, positive or negative, on any ethnic business or consumer
groups.

Rationale for Government Intervention

14. Consumer Protection — Research by the Office of Fair Trading (OFT) (2000°)
estimated that the level of consumer detriment — defined as losses suffered as a
result of defective goods, inadequate redress and poor information — is around
£8.3 billion a year®, excluding the emotional costs and stress which consumers
may suffer. The same research estimated the annual number of complaints
consumers have about trading practices are around 85 million, although
complaints reported to trading standards are typically around 1 million per year, of
which a quarter relate to selling practices. More detail on the OFT complaints data
is provided in Annexe 1.

15. Barriers to cross border shopping - In the Green Paper on EU Consumer
Protection’, the Commission identified a number of barriers to a genuine Single
Market for consumers. These include existing rules becoming outdated quickly,
allowing ‘rogue traders’ to stay one step ahead of the law. Minimum clauses in EU
Directives allow national legislation to go higher than the Directives, thereby
creating barriers to cross-border trade.

16. Legislation - Maximum harmonisation means that existing UK laws falling
within UCPD’s scope can't exceed its requirements. This means that overlapping
national legislation generally required amendment or repeal.

17. The DTI 2003 comparative study of consumer protection regimes concluded
that legislation in the UK was ‘piecemeal and inflexible’®. Legislation is currently
not responsive to changing market practices. Consumers also find the regulatory
framework complicated and perhaps not surprisingly, consumers do not see
themselves as well informed about their rights.

> “Consumer Detriment”, February 2000, OFT 296.

® The OFT's quantification of consumer detriment at £8.3bn was subject to a margin of error of +/-
£2.7bn. In order to be able to detect changes of 5 percent the sample size would need to be increased by
a factor of about 50. [OFT296 Para 2.5 -2.6 refers].

" Green Paper on EU Consumer Protection, 2 October 2001 (COM(2001)531

final) http://europa.eu.int/comm/consumers/policy/developments/fair_comm_pract/fair_comm_greenp
ap_en.pdf

8 Comparative Report on Consumer Policy Regimes, October 2003
http://www.dti.gov.uk/ccp/topics1/pdfl/benchmain.pdf



http://europa.eu.int/comm/consumers/policy/developments/fair_comm_pract/fair_comm_greenpap_en.pdf
http://europa.eu.int/comm/consumers/policy/developments/fair_comm_pract/fair_comm_greenpap_en.pdf
http://www.dti.gov.uk/ccp/topics1/pdf1/benchmain.pdf

Consultation

18. The development of the proposed changes to the current legislation has
involved extensive formal and informal consultation with business, enforcement
bodies and consumer organisations.

Within Government

19. The Department formally consulted all Government Departments including the
devolved administrations on the UCPD. The Department worked particularly
closely with HM Treasury, Department for Constitutional Affairs, Office of the
Deputy Prime Minister, Department for Transport, Department for Work and
Pensions, Financial Services Authority, and the Office of Fair Trading. In addition,
the Department circulated a working paper to all Whitehall departments outside of
the formal consultation process, outlining the impact of the Directive and seeking
views. There have also been discussions with the Commission and other Member
States on implementing the Directive.

Public consultation

20. There were three rounds of written consultation leading up to and during the
negotiation of the UCPD. The first was conducted on the basis of the Green Paper,
the second in response to the Follow-up Communication and based on the
Commission’s formal proposal for a Directive. Copies of the two documents and the
draft Directive were circulated widely amongst stakeholders (business and business
organisations, consumer organisations and enforcement bodies).

21. A further three rounds of written consultation were held on implementation of
the UCPD. The first consultation was published in December 2005 and sought views
on options for interpretation, enforcement, simplification of existing legislation. The
second consultation in December 2006 sought views on how to frame the criminal
offences in the regulations implementing the UCPD. The third consultation in May
2007 was on draft Consumer Protection from Unfair Trading Regulations, which
implement the UCPD. The responses to these consultations informed our view on
how best to implement the UCPD, and the formal Government Responses to these
consultations has been published on BERR’s web pages.

22. Presentations to raise awareness of each of the three consultations were held
in London, Glasgow and Belfast. In addition, five workshops were held at various
times in London Scotland to consider with stakeholders to consider specific policy
issues. The discussion of options on civil redress (Option E, paragraphs 105 - 114)
is largely informed by one such workshop.

Options

23. The UK is required to implement the UCPD as a member of the EU. Not
transposing the Directive would lead to infraction proceedings. This would prove
costly to the UK, both financially and in terms of international relations. This option
is not considered any further.



24. Maximum harmonization also means that national measures within the scope
of the Directive cannot impose more extensive requirements or prohibitions than
the level in the Directive. It sets a standard, which has to be applied uniformly
across all Member States.

25. However, there are some implementation options in three distinct areas:

* Interpretation: how certain terms used in the Directive could be interpreted
and also the extent to which they should be clarified in the legislation or in
guidance.

» Enforcement: setting up a new civil law regime, criminal sanctions, self-
regulation, self-regulatory codes, and the possibility of providing civil
redress.

e Simplification: the value of amending or repealing existing UK legislation
that overlaps with the Directive.

Implementation

26. Interpreting and applying the UCPD will not always be straightforward for
enforcers, business or consumers. The Directive introduces a principles-based
framework that applies to all business sectors. Because of its scope, its provisions
have deliberately been designed to be flexible and adaptable, which can be
confusing or ambiguous. In addition, the Directive introduces certain concepts and
definitions that are new to UK law. All of this highlights the desirability of achieving
an appropriate clarification of the Directive’s provisions. This needs to be set
against the constraint that the Directive sets a standard that has to be implemented
and applied uniformly across all Member States.

27. Any combination of options set out in the subsections below is feasible. The
Government may choose to provide guidance and/or clarification in the
implementing legislation in certain instances and not in others.

28. The options considered below are about:

(A) Terms in the Directive

(B) The relationship between the average and vulnerable consumer benchmark
(C) The application of the average and vulnerable consumer benchmarks to
Articles 6-9

(D) The list of misleading actions, Article 6(1)

(A) Terms in the Directive

Al — Copying out directly from the Directive without elaboration of ambiguous
phrases might leave in place a degree of uncertainty.

29. This uncertainty could also reduce the effectiveness of UCPD by inducing
unnecessary caution. Enforcement bodies might be unwilling to take action, even if
they believed a practice was unfair, if they considered that there was a reasonable
risk that the court might make a different interpretation. Equally, businesses may be
put off from innovating in the way that they sell and market their goods and services
to consumers if they are unsure how both enforcers and the courts will view their
practices. Finally, consumers may not feel empowered if they do not understand the
Directive or if they feel that enforcers are constrained by uncertainties over its
interpretation.
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Option A2 — As Al but in addition, define terms more clearly in guidance

30. Additional guidance would give greater certainty on how the Government and
enforcers think the Directive should be applied. Enforcers would have a clearer idea
where to apply themselves and not unnecessarily risk taking cases that would be
unsuccessful in the courts. Businesses could develop new approaches to advertising,
marketing and selling practices on the understanding that these are unlikely to be
unfair to consumers. Consumers would have a clearer understanding of their rights
and whether particular practices are unfair.

31. However, there is a risk that additional guidance could have the effect of
constraining business behaviour by encouraging compliance with the letter rather
than the spirit of guidance. Ensuring that guidance is drafted in a non-prescriptive
manner could mitigate this, but it would still only be guidance.

Option A3 — Define terms more clearly in legislation

32. This option might seek to achieve greater clarity than described in option Al.
However, the legal risks associated with greater clarification should not be
underestimated. The Directive sets a standard that has to be applied uniformly
across all Member States. The scope for clarifying ambiguities in the text is therefore
constrained because the courts will be required to interpret the Regulations in
accordance with the Directive. So any certainty that the implementing regulations
sought to achieve would prove illusory. Further, there is a possibility that such
elaboration would lead to differences in applying the Directive compared with other
Member States. These differences might lead to infraction proceedings being taken
against the UK.

33. There are also downsides associated with introducing a high level of precision to
the Directive’s definitions and meanings. Such precision could be constraining.
Business in particular may find that their freedom to respond to the Directive as they
see fit is reduced and this may impose some costs as a result of potentially
unnecessary clarifications. Enforcers may feel that too great precision will limit the
number of instances where action can be taken against unfair practices. And greater
elaboration arguably contradicts the spirit of the Directive, by encouraging
compliance with the letter rather than the spirit of the law.

Conclusion

34. Respondents to the 2005 consultation agreed that the best approach would be to
copy-out the Directive in most circumstances and limit the amount of elaboration to a
minimum. This would minimise the risk of inadvertent gold-plating. In light of the
Directive’s importance, they also thought that additional guidance would be essential.
Guidance should be concise and non-prescriptive, and not seek to establish legal
certainty. BERR has therefore primarily opted for Option A2, although it has
expanded the definition of a “commercial practice” so that it applies in circumstances
where the consumer provides the goods (eg a used car) and the trader (eg a motor
dealer) pays the price. This is to ensure that there is no reduction in consumer
protection following the repeal of overlapping legislation, such as most of the TDA,
which protect consumer sellers (see section on simplification below — paras 115 to
131).

(B) The relationship between the average and vulnerable consumer benchmark

11



35. In deciding whether a practice is likely to distort the economic behaviour of
consumers, the Directive uses the comparator of the “average consumer”. The
“average consumer” is thus a critical concept in the UCPD.

36. During negotiations, Member States expressed concern that the application of
the average consumer benchmark did not of itself provide sufficient protection for
vulnerable consumers. For that reason, additional protections were included for
certain classes of vulnerable consumer. However, some stakeholders subsequently
expressed concern that the addition of these protections could undermine the status
of the average consumer as the primary benchmark underpinning the Directive. This
matters because adopting the benchmark of the vulnerable consumer would require
extensive changes to many traders’ business practices, notably by requiring them to
provide more information to consumers.

Option B1 — Use copy-out: transpose the Directive as currently drafted

37. Concerns about certainty are particularly great with respect to this provision.
Without clarification, some traders might feel that practices which would not be unfair
when judged against the average consumer benchmark could nonetheless still fall
foul of the vulnerable consumer benchmark. This may be more likely because it is
always reasonably foreseeable that some credulous consumers will be misled, even
by honest market practices. This may cause some traders to unnecessarily change
their marketing behaviour.

Option B2 — Clarify that the professional diligence test applies to the “vulnerable
consumer” benchmark

38. Clarifying that the professional diligence test applies to UCPD Article 5(3) would
establish that practices would not be unfair unless they were not professionally
diligent. This would render it less likely that traders would misinterpret the Directive
and feel obliged to provide more information than was strictly necessary, thereby
improving legal certainty. The risk of infraction with this option ought to be relatively
low, as it is arguably implicit in the Directive that the professional diligence
requirement applies to Article 5(3).

Conclusion

39. Respondents to the 2005 consultation agreed with the Department’s view that the
professional diligence test applies to the vulnerable consumer benchmark in Article
5(3). They also thought it important to clarify this in the implementing legislation.
BERR has therefore adopted option B2.

(©) The application of the average and vulnerable consumer benchmarks to the
specific clauses of misleading and aggressive practices, Articles 6-9

40. UCPD Articles 6-9 set out in greater detail how commercial practices can be
unfair by being misleading or aggressive. Much like Article 5, these also make use of
the benchmark of the “average consumer” in establishing the likely effect of the
practice on the economic behaviour of consumers. However, Articles 6-9 do not
explicitly state whether the two variations of the average consumer benchmark (the
average member of a particular group of consumers to whom the practice is directed
(Article 5.2) and the vulnerable consumer benchmark (Article 5.3)) apply to them.
Given that the majority of unfair practices will be dealt with via the specific clauses on
misleading and aggressive practices, rather than the general duty, it is important that
their operation should be clearly understood.

12



Option C1 - Use copy-out: transpose the Directive as currently drafted

41. Copying out without further elaboration should not make much difference to the
ultimate decision of whether a practice is unfair. However, there is a risk that
enforcers and traders would misinterpret the Directive and fail to understand that the
vulnerable consumer test also applies to Articles 6-9. This could increase compliance
costs for businesses because they would always be required to assess the impact of
a practice on the vulnerable against the broader principles of the general prohibition.
Similarly, enforcers may incur additional costs trying to understand how to take
forward an action for breach of the Directive.

Option C2 — Clarify that the modulations of the “average consumer” and “vulnerable
consumer” benchmarks also apply to Article 6-9

42. Enforcers, business and consumers would benefit from the increased legal
certainty of being able to assess the impact of a practice on vulnerable consumers
against the more specific provisions on misleading and aggressive practices.
Furthermore, the risk of infraction proceedings is likely to be low, as this is arguably
implicit in the Directive. Adopting C2 is unlikely to decrease the flexibility available to
business, enforcers and the courts.

Conclusion

43. In the interest of clarity, BERR has opted for Option C2. This approach was
endorsed by the majority of responses to the December 2005 consultation.

(D) The list of misleading actions, Article 6(1)

44, UCPD Article 6 provides that information is capable of being misleading if it is
false; or, although factually correct, it is deceptive. For Article 6 to apply, information
must be deceptive in relation to one or more of the elements specified in that article,
for example in relation to price. Practices that contain information that is deceptive in
relation to matters not specified in Article 6 have to be assessed for fairness against
the general clause (Article 5).

45. Although the drafting of Article 6(1) is not wholly clear, the Department considers
that the list of elements also applies to information that misleads because it is false.
This is because the list of elements is intended to reinforce the maximum
harmonisation approach of the Directive.

Option D1 — Use copy-out: transpose the Directive as currently drafted

46. If the copy-out approach was adopted, then traders and enforcers could
potentially be uncertain about how the Directive worked in this regard. This might
lead to inconsistent application of the Directive in particular by enforcers when
attempting to take forward cases against rogue traders who might wish to challenge
the basis on which the action had been brought. This could lead to delays and an
increase in court costs. However, it is unlikely that this would affect whether or not a
practice would be unfair because the outcome should be the same irrespective of
whether or not the false information is assessed against the specific provisions on
misleading actions or the general prohibition.

Option D2 — Clarify that a false statement relates to the elements listed in Article 6(1)
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47. The alternative option is to clarify that the list of elements applies to false as well
as deceptive information. This would remove the legal uncertainty described above
and ensure consistent application. The risk of infraction is likely to be low here.

Conclusion
48. In the interest of clarity, BERR has opted for Option D2.
Enforcement

49. The Directive will need to be effectively enforced if it is to realise the benefits of
reducing consumer detriment and providing a level playing field for honest
businesses. As the Hampton Review® notes, if businesses do not face an effective
deterrent it may be rational for them to break the law because the benefits of non-
compliance may outweigh the costs of being caught. There are a number of options
for enforcing the Directive. Their costs and benefits are considered below.

The options considered below for enforcement are:

(A) Setting up a civil law regime

(B) The use of self-regulation options

(C) Responsibilities of code owners

(D) Criminal sanctions for breaching the directive
(E) Providing a route for civil redress

(A) Setting up a civil law regime

50. The Directive sets out a number of requirements and options establishing how
the Directive must or can be enforced.

51. UCPD Article 11 sets an overarching requirement to ensure that “adequate and
effective means exist to combat unfair commercial practices in the interests of
consumers”. These means must include enabling persons or organisations regarded
under national law as having a legitimate interest in combating unfair commercial
practices to take legal action or bring such actions before an administrative authority
competent to decide on such complaints or initiate legal proceedings. The Directive
gives Member States the flexibility to decide which of these facilities should be
available.

52. In addition, Article 16(1) adds the UCPD to the Annex of the Injunctions Directive
(98/27/EC) in place of the Misleading and Comparative Advertising Directive
(MCAD). The Injunctions Directive permits consumer protection bodies (‘qualified
entities’) designated by the Member States to apply to the courts or competent
administrative authorities for orders to require traders to cease conduct that
constitutes a breach of any of the consumer protection directives listed in its Annex
and that harm the collective interests of consumers.

53. Part 8 of the Enterprise Act 2002 implements the Injunctions Directive in the UK.
This will accordingly require amendment, by adding the UCPD in place of the MCAD.

54. The enforcement regime in Part 8 of the Enterprise Act 2002 broadly satisfies the
requirements of Article 11 of the UCPD. This raises the possibility that Article 11 of

? “Reducing Administrative Burdens: effective inspection and enforcement,” Philip Hampton, March
2005
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the UCPD could be implemented via Part 8 of the Enterprise Act, although some
changes would be required to Part 8 to fully comply with Article 11. The main
difference between Part 8 and Article 11 is that Part 8 only applies to infringements
that harm the “collective interests of consumers” whereas the enforcement regime
required by Article 11 makes no reference to the word “collective”. However, as set
out in the Government Response to the December 2005 consultation, we believe this
does not matter in practice.

Option Al - Add the Directive to Part 8 EA02 and rely, with some modifications, on
this meeting the requirements of Article 11.

55. This option has the advantage of maintaining a single, coherent enforcement
regime across the consumer field. Consultation with enforcers suggests that use of
enforcement orders under Part 8 of the Enterprise Act is becoming both more
common and more effective and does not impose burdens on legitimate businesses
that comply with the law. However, there is a risk that the use of the Part 8 civil law
enforcement regime may not be seen as fulfilling the UK'’s legal obligations
transparently and therefore failing to implement the Directive properly. It could also
cause confusion over whether injunctions could be sought following one-off breaches
of the Directive, as there is some current confusion in this regard with respect to Part
8 orders.

Option A2 - Set up a new injunctive regime meeting the requirements of Article 11,
whilst also adding the Directive to Part 8 EA02.

56. A separate injunctive regime would ensure that the Government had
transparently met its legal commitments. It would also remove any residual
uncertainty that the enforcement regime should be capable of stopping or preventing
individual breaches of the Directive. However, establishing another route for
enforcement could create confusion between the operation of two similar, but slightly
different, civil enforcement mechanisms. Enforcement authorities might incur
additional costs as a result of the need to train staff in the operation of two regulatory
systems covering the same type of unfair behaviour that causes the same type of
detriment.

Conclusion

57. Most respondents to the 2005 consultation agreed with the Department’s view
that the differences in terminology between the UCPD and the Injunctions Directive
did not matter in practice. They thought the legal risk of infraction was therefore
slight. In addition, many argued that establishing a separate, parallel enforcement
regime would be unnecessarily complicated and confusing for business and
enforcers. BERR agrees that the risk of non-compliance appears slight, and has
therefore chosen Option Al.

A(iv)* Giving the OFT and Trading Standards a duty to enforce and/or consider
complaints

58. Existing consumer legislation often imposes a duty to enforce on certain bodies.
For instance, the Trade Descriptions Act 1968 imposes a statutory duty on every
local weights and measures authority to enforce its provisions (s25). Given the

19 The RIA published with the consultation paper in December 2005 set out a number of sub-options in
relation to Option A2. As Option Al has been adopted, these are not included here. For ease of
reference the numberings in this RIA follow those in the previous RIA.
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central role the Directive will play in the UK’s consumer protection framework, there
is a good case for including a duty to enforce on the OFT, trading standards services
in Great Britain and the Department of Enterprise, Trade and Investment in Northern
Ireland. This duty would be contained in the implementing legislation.

59. An alternative approach would be to introduce a duty to consider complaints.
Existing Regulations implementing EC directives, and which provide for their own
system of injunctive relief'’, contain an obligation on the OFT and, in certain cases,
other named enforcers to consider any complaint made to them (unless frivolous or
vexatious) about a breach of those Regulations and to give reasons for their decision
to either apply or not apply an injunction. No comparable obligation to consider
complaints exists on the OFT or other general or designated enforcers under Part 8
of the Enterprise Act 2002. That is because Part 8 is intended as an additional
enforcement mechanism to that which exists in the specified legislation to which that
Part applies. The Government does not propose to make any changes to Part 8 in
this respect.

Option A(iv)1 - Do not impose a duty on OFT and Trading Standards to enforce the
UCPD or consider complaints.

60. Not imposing either a duty to enforce or a duty to consider complaints might be
viewed as signalling a lack of commitment by the Government to place this key piece
of legislation centre-stage in combating unfair practices. There is also a risk that
resource-strapped enforcers may choose not to prioritise this core piece of
legislation. This option would incur no costs.

Option A(iv)2 — Impose a duty on the OFT and Trading Standards to enforce the
UCPD, but not consider complaints.

61. Imposing a duty to enforce would follow precedent in certain consumer law and
signal the importance the Government places on this Directive. Although this goes
beyond the requirements of the UCPD, not imposing the duty would weaken
consumer protection. Its adoption also avoids the risks of the Directive being under-
prioritised by enforcers.

62. Not imposing a duty on the OFT and Trading Standards to consider complaints
would be a departure from certain precedent and might be perceived as a weakening
of Government resolve to have effective enforcement of consumer protection laws.
On the other hand, the absence of such a specific duty in Part 8 of the Enterprise Act
has not prevented Part 8 from becoming an effective enforcement tool.

Option A(iv)3 - Impose a duty both to enforce the Directive and consider complaints
on the OFT and Trading Standards.

63. Imposing a duty on the OFT and Trading Standards to consider complaints under
the UCPD could have quite significant resource implications given the very wide
scope of the Directive. As with option A(iv)2, this would be going beyond what is
required by the Directive. Some have argued that a dedicated team, comparable to
the Unfair Contract Terms Unit, would have to be established at the OFT to consider
and deal with such complaints. On the other hand, it could be argued that imposing

1 Control of Misleading Advertisements Regulations 1988, Unfair Terms in Consumer Contracts
Regulations 1999, Consumer Protection (Distance Selling) Regulations 2000 and the Financial Services
(Distance Marketing Regulations 2004
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a duty to consider complaints would signal the Government’s determination to set the
UCPD centre-stage in combating unfair practices.

Conclusion

64. Most responses to the December 2005 consultation agreed that there should not
be a duty to consider complaints. To do so would mean over-stretching enforcers
who have scarce resources. Some disagreed, however, as some respondents felt
that there are certain areas that are not adequately enforced. The Department does
not share these views, and has therefore ruled out Option A(iv)3.

65. Most such consultation responses also agreed that there should be a duty to
enforce. However, the OFT did not think that a duty to enforce should apply to itself.
It feared that this would hamper its autonomy to choose its enforcement priorities.
The Government disagrees and has opted to place a duty on OFT and Trading
Standards, ie option A(iv)2.

(B) The use of self-regulation options

66. Article 10 of the UCPD contains a provision giving Member States the option to
allow the control of unfair commercial practices through the use of voluntary codes of
practice. This is provided statutory enforcement mechanisms also exist.

67. The type of arrangement envisaged in Article 10 is similar to that which currently
exists in the UK in relation to misleading advertising in the broadcast and non-
broadcast media. Here, the Advertising Standards Authority (ASA) is responsible for
ensuring compliance with three Advertising Codes for TV, radio and non-broadcast
advertising and sales promotions. Under the Control of Misleading Advertisements
Regulations 1988 (CMARSs) the OFT is empowered to apply for injunctions to stop
the use of misleading and unpermitted comparative advertising in the non-broadcast
media. For advertising in the broadcast media, OFCOM is the legal enforcer for
CMARSs. In exercising their powers these enforcers have regard to encouraging the
control of misleading and unpermitted comparative advertisements by means such
as the ASA.

68. The Government proposes to encourage the control of unfair commercial
practices through self-regulatory codes where these contain effective means to
ensure compliance with the code. In particular, it is the Government'’s intention not to
affect the self- and co-regulatory regime that exists in relation to misleading
advertising in the non-broadcast and broadcast media, operated by the ASA.

Option B1: Do not use certain codes to control unfair commercial practices.

69. Failure to encourage control by self-regulatory bodies would risk placing much
greater burdens on public enforcers. For instance, the ASA deals with thousands of
complaints about misleading advertisements each year. In the absence of the ASA,
the burden of investigating these complaints would fall entirely on the OFT and other
designated enforcers. This would be likely to lead to a much less effective
enforcement regime.

Option B2 - Use certain codes to control unfair commercial practices.
70. This will ensure that other established means of dealing with complaints continue

to be supported and play an important role in combating unfair commercial practices
for the benefit of consumers generally. It would also ensure that the resource
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implications of enforcement on the OFT and other enforcers are minimised as a
wider range of bodies would be able to secure the cessation of unfair commercial
practices, especially misleading advertising. It would also signal the Government’s
commitment to furthering the use of responsible self-regulation.

Conclusion

71. Business and enforcers thought that some codes should be used to combat
unfair commercial practices. Consumer groups were more cautious about the use of
codes, arguing that this was the role of statutory enforcers. In line with its
commitments to encourage the use of self-regulation, BERR has opted for option B2.
At this point in time, appropriate codes are the Codes of Practice enforced by the
ASA and PhonePayPlus (formerly ICSTIS).

(C) Responsibilities of code owners

72. UCPD Article 11(1) allows Member States to decide whether enforcement action
can be taken against a code owner where the relevant code promotes non-
compliance with legal requirements.

C1 - Do nothing.

73. Not allowing action to be taken against code owners where codes promote non-
compliance with the UCPD partially reflects the current legal situation that prevents
public authorities from taking action against code owners in the majority of instances
(one exception is where a code owner deliberately incited their members to commit a
criminal offence).

C2 - Make it possible for civil action to be taken against code owners where their
codes promote non-compliance with legal requirements.

74. This is justified because the ability to bring a civil action against a code owner
where the relevant code promotes non-compliance with legal requirements under the
UCPD would be a more proportionate and cost-effective response than bringing
actions against individual traders who may inadvertently use unfair commercial
practices by following the advice given in a code. Though there is a small risk that
this option might deter code owners from operating, this risk is likely to be low. That
is because code owners are unlikely to knowingly promote non-compliance with legal
requirements and therefore any inadvertent non-compliance would normally be
resolved through voluntary agreement with an enforcer. Only in the very unlikely
event that agreement could not be reached would formal court action be considered.
This reflects the approach taken in the Unfair Terms in Consumer Contracts
Regulations 1999, which provides for action to be taken against any person
(including a code owner) recommending use of an unfair term in a standard form
contract between a business and a consumer.

C3 - Make it possible for civil action to be taken against all persons, including code
owners, who promote non-compliance with legal requirements.

75. This goes further than the Directive requires. This would be a deterrent against
any person who might promote the use of an unfair commercial practice. This follows
more closely precedent in the Unfair Terms in Consumer Contract Regulations 1999.

Conclusion
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76. Some stakeholders, especially enforcement stakeholders, agreed that being able
to take action against persons would allow them to tackle potential harm at source. In
particular, this would avoid having to take action against traders who were merely
following the advice provided by code bodies. Others disagreed, however. They
expressed concern that Options C2 and C3 would inhibit the use of self-regulation,
notably in relation to pre-clearance advice. BERR disagrees with this view. Sanctions
for breach of this option will be civil injunctions only, and not criminal penalties. And
Part 8 of the Enterprise Act establishes that, except in serious instances, enforcers
are obliged to discuss potential infringements with those responsible before they can
seek a court undertaking. This should avoid injunctions for innocent or accidental
breaches of the law. Nonetheless, we agree with concerns raised by stakeholders
about potential gold-plating in relation to Option C3. For this reason, BERR has opted
for Option C2.

(D) Criminal sanctions for breaching the directive

77. The UCPD allows Member States to introduce and/or maintain criminal sanctions
for the use of unfair commercial practices. Criminal sanctions currently exist for most
areas of consumer law covered by the UCPD, such as the Trade Descriptions Act
1968 (TDA) and Part Il of the Consumer Protection Act 1987 (misleading price
indications). If criminal offences are to be maintained for breaches of such non-EC
derived legislation that fall within the scope of the UCPD and its maximum
harmonisation requirements, then this legislation will, at the very least, need to be
amended to conform with the Directive’s tests and principles. At a minimum this
would mean introducing the transactional decision test based on the benchmark of
the average consumer before an offence was established.

78. In addition, the UCPD introduces legal provisions that are new to the UK.
Notably, these include: the general prohibition; specific rules on misleading
omissions and aggressive practices; and many of the prohibitions in the Annex.
Alternative options therefore include making breach of some or all of these provisions
criminal offences.

79. Various combinations of these options are also possible, depending on the
methods chosen for implementing the UCPD into UK law. For example, it would be
possible to amend certain key pieces of existing legislation to comply with the
requirements of the UCPD; while repealing other legislation. Enforcement options
were dependent on the choices made on how to deal with overlapping domestic
legislation.

D1 - Repeal all provisions giving rise to criminal sanctions in non-EC derived
legislation falling within the scope of the UCPD and its maximum harmonisation
requirements, and rely instead solely on the civil enforcement regime underpinning
the Directive.

80. Removing criminal sanctions might save money both in terms of court and prison
costs. The continuing availability of civil sanctions to enforce the UCPD should still
allow the realisation of many of the general benefits described elsewhere. In the
period April 2005 to March 2006, there were 389 prosecutions under the Trade
Descriptions Act 1968 and 24 prosecutions under Part Il of the Consumer Protection
Act 1987'2. Of these prosecutions, 19, all under TDA, resulted in custodial sentences
(typical length of time might be three months). Each prison place costs approximately

12 Source: OFT Annual Report and Resource Accounts 2005-
http://www.oft.gov.uk/News/Annual+report/resource.htm
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£27,850 per year'®, and criminal procedures impose court costs on the public purse
and are more expensive than civil routes. Furthermore, having just one sanctions
regime for UCPD could make it easier on an ongoing basis to enforce — meaning that
savings could be even greater than envisaged here.

81. The lower burden of proof in civil proceedings may mean that enforcement
authorities are more likely to have cases that they feel more confident of winning, and
hence be prepared to take to court. Hence we might expect an increase in civil court
cases. It should be noted, though, that the vast majority of civil disputes where action
is begun by trading standards services are resolved by voluntary agreement without
ever reaching the courtroom.

82. However, enforcers have voiced concerns that removing criminal sanctions would
result in a less effective enforcement regime. This is in part because criminal
sanctions are thought to have an important deterrent effect. It is also because civil
sanctions are argued to be less effective against those few traders who deliberately
flout the law and who do not easily reveal their true identities to enforcement
authorities unless threatened with police arrest for a criminal offence. Enforcers
argue that removing criminal sanctions might reduce the UCPD'’s ability to lessen
consumer detriment.

83. Finally, there are likely to be one-off costs to enforcers in training and
familiarisation with the new regime. By contrast, ongoing costs to enforcers should be
the same or lower.

D2 - Amend criminal sanctions in existing non-EC derived legislation to conform with
the requirements of the UCPD.

84. Amending criminal sanctions in non-EC derived consumer legislation would still
ensure that these would continue to be available to punish traders for the worst
practices currently dealt with under, for example, the TDA. The TDA is used for a
wide range of offences including misdescription of second-hand cars and home
repairs. If the Government decided to repeal such legislation (see para 115 to 131),
then it would aim to retain these offences and associated defences and investigation
powers as best possible in the legislation implementing the UCPD.

85. As with all options, there would be one-off costs to central Government to
implement changes and one-off costs in terms of training and education for trading
standards departments. These costs are likely to be lower than for options D3, D4
and D5 as this option requires the fewest changes to the enforcement regime.

86. One possible drawback with this option is that it does not introduce criminal
sanctions for new provisions of the UCPD such as aggressive practices. This could
mean that provisions for aggressive practices are not subject to a strong-enough
deterrent for true rogue traders, whereas the harm caused to consumers by such
practices can be significant.

D3 - As option D2, but also introduce criminal sanctions in the Regulations
implementing the UCPD for engaging in aggressive commercial practices.

87. Whilst civil sanctions work well for most businesses, there are concerns that a
different approach is required for those few unscrupulous traders who have little

13 Cost per prison place taken from HM Prisons Service Annual Report 2004-05, this figure is for state-
run prisons http://www.hmprisonservice.gov.uk/assets/documents/10000DFDappendices1-5.pdf
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regard for the law. Introducing criminal sanctions to the provisions on aggressive
practices would ensure that these traders could be punished for aggressive
behaviour and might act as a stronger deterrent. Persistent offenders can cause
considerable harm to — often elderly and vulnerable — consumers, so it is important
that enforcement activity can address these problems.. This view was strongly
echoed by enforcers at workshops hosted by the then DTI (see background
information in annexes).

88. For a discussion of costs relating to this option, please see D5.

D4 - As option D3, but extending criminal sanctions to include breaches of other new
provisions of the UCPD, e.g. the Annex practices which are prohibited under all
circumstances; and/or misleading omissions; and/or general prohibition.

89. Extending criminal sanctions also to cover breaches of other new provisions (e.g.
the general prohibition; and/or misleading omissions; and/or some or all of the Annex
prohibitions) could further strengthen the overall effectiveness of the enforcement
regime. For example, many of the practices associated with the mis-selling of holiday
clubs described in Annexe 3 would be prohibited under UCPD. As noted for option
D3, there are concerns that the civil enforcement route does not adequately punish
rogue traders who persistently flout the law. However, this option would involve
higher costs than option D3 in terms of additional court time and increased custodial
sentences.

90. For a discussion of costs relating to this option, please see D5.

D5 - Make it a criminal offence to breach all provisions of the Regulations
implementing the UCPD.

91. These sanctions might result in a reduced probability of getting caught as
enforcement resources get channelled into the search for evidence in a few cases in
order to bring a case before the courts. And the benefits associated with criminal
sanctions need to be kept in perspective. Evidence suggests that, for many
purposes, voluntary undertakings backed where appropriate by enforcement orders
or undertakings to the court or, in most cases, the enforcer (civil routes) are proving
effective for limited resource costs. Nonetheless, with higher penalties for all
infringements of the UCPD, this option could provide a strong deterrent effect and a
good way to realise the benefit of reduced consumer detriment. Prosecutions are
already primarily focussed on problem sectors. In 2004-05, 29% of TDA
prosecutions were in relation to transport, of which the vast majority (almost 80%)
were in relation to second-hand car sales’*. This indicates that the problem of
prosecutions being taken for minor wrongs appears to be small. And one area where
additional protections, as represented by Option D5, might prove patrticularly
beneficial is in relation to mock auctions, an area of notorious consumer detriment.

92. There are costs associated with criminal sanctions. We have estimated that
there may be 35-50 additional prosecutions per year under this option, of which 5-10
might result in custodial sentences. If 10 people'® per year were to receive custodial
sentences of 3 months each, the additional cost to the National Offender
Management Service would be approximately £70,000'¢. In addition there would be

¥ Source: OFT Annual Report and Resource Accounts

2005 http://www.oft.gov.uk/News/Annual+report/resource.htm

> This is a low estimate. See first paragraph of D1 above.

1® Again assuming a cost per prison place of £27,850 taken from HM Prisons Service Annual Report

21


http://www.oft.gov.uk/News/Annual+report/resource.htm

higher court costs relative to the costs for bringing civil action, and these would fall on
the public purse (though court costs can be reclaimed by trading standards services
in England & Wales following successful prosecutions). Further, there is a higher
burden placed on businesses that are subject to criminal investigation, though the
vast majority of these businesses will be acting unlawfully. Finally, we would expect
one-off costs to enforcers in adapting to the new regime.

93. It is expected that the majority of infringements of UCPD will fall under the
specific categories of misleading or aggressive practices. As a result, the additional
costs of imposing criminal sanctions in option D5 (as above) will not be much greater
than options D3 and D4.

94. There will also be some one-off costs of implementation, such as in changing
legislation and training enforcers, as well as educating the business community.

Conclusion

95. The Government Response to the December 2005 consultation set out its view of
the appropriate enforcement regime for fair trading law. This included retaining
criminal sanctions for dealing with the most serious and egregious offences. This
conclusion is in line with the findings of the Macrory Review of Regulatory Justice,
which emphasises the importance of providing enforcers with a wide range of
enforcement tools so that enforcers can deal effectively with the entire range of
enforcement activities, from assisting compliance to prosecuting truly criminal or
rogue operators.*’

96. In light of this, and given the Government’s intention to repeal key pillars pieces
of consumer law, notably including the substantive offences in sections 1 and 14 of
the TDA, it has primarily opted for D5. However, as noted in the Government
Response to the December 2005 consultation, certain provisions will not be subject
to criminal offences where this might appear to undermine self-regulatory
mechanisms.

97. Some stakeholders expressed concern that criminal sanctions might undermine
the use of self-regulation. This is because traders would be reluctant to adopt codes
and the higher commitments they impose if they might be prosecuted for doing so.
This is despite the fact that existing self-regulatory regimes exist side by side with
criminal offences, such that misleading descriptions made in relation to goods and
services are generally already a criminal offence. For instance, the use of false trade
descriptions in advertisements is currently a criminal offence.

98. The Government consequently does not agree with these concerns. We do not
believe that these proposals substantially alter the current enforcement regime,
where the division of responsibilities between enforcers and self-regulatory bodies
generally works extremely well. And in certain, serious circumstances, we consider it
appropriate for enforcers to be able to prosecute where self-regulatory bodies prove
unable to take effective action. Nonetheless, in order to mitigate these concerns we
are introducing a provision into the implementing regulations to the effect that an
enforcer are to have regard to the desirability of encouraging control of unfair
commercial practices by such established means as it considers appropriate having
regard to all the circumstances of the particular case. Such a provision is new: it does
not currently exist in relation to the criminal enforcement. In addition, breaches of

17 Regulatory Justice: Sanctioning in a post-Hampton World, Cabinet Office Better Regulation
Executive
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certain Annex practices'® and Art. 6(2)(b) (breaches of commitments in codes of
conduct) will not be made offences. This should help counter fears that enforcers
would prosecute traders who inadvertently breached code commitments.

99. Other stakeholders disagreed with the Government’s vision of a fair trading
regime that included criminal sanctions. They argued that fair trading offences should
best be dealt with by civil means only. If not, then offences should only be committed
where intent or recklessness could be proven (mens rea), rather than as at present
for strict breach of a substantive provision (strict liability).

100. The Government agrees that the primary mechanism for dealing with fair trading
enforcement offences should not be criminal prosecutions. Our view is that in a
modern fair trading framework the main enforcement mechanism for non-serious
breaches ought not to be criminal prosecutions. Alternative tools, including civil
sanctions, will normally be more appropriate. Yet there continues to be a need for
criminal means and associated investigative powers to tackle true rogue and unfair
trading activities. For these reasons, the UCPD will be enforceable both by civil
injunctive action and by criminal prosecutions.

101. However, the Department consulted in December 2006 on whether the
offences in the Regulations implementing the UCPD and the amended MCAD should
include a mental element (mens rea), should rely on the current general approach of
strict liability offence/due diligence defences, or should contain a combination of the
two. It also consulted on whether OFT should have the power to bring criminal
prosecutions.

102. The Government Response to the December 2006 consultation said that in the
regulations implementing the UCPD the criminal offence relating to breaches of:

« the general prohibition on unfair commercial practices will require proof of
a state of mind (knowledge or recklessness);

» the remaining prohibitions on misleading actions and omissions,
aggressive practices and the specific practices in the annex will be
offences of strict liability;

= the prohibition on business-to-business indications in the regulations
implementing the codified MCAD will also be an offence of strict liability.

103. These offences will be reviewed 3 years after the regulations come into force.
104. The same Government response also confirmed that OFT will have the power
to bring criminal prosecutions under the regulations implementing the UCPD and
MCAD.

(E) Providing a route for civil redress

105. The UCPD leaves it to Member States to decide whether to provide individuals

with a private law right to seek redress for economic loss suffered from an unfair
commercial practice.

18 Annex practice 11 (using editorial content to promote a product without making that clear to
consumers); and practice 28 (directly exhorting children to buy advertised products or persuade their
parents to do so).
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106. Consideration is limited here to economic loss, rather than other harm such as
distress or anxiety.

E1 - do nothing. There are existing routes for consumers to seek redress for
economic loss in law. For example, a consumer harmed by a misleading
communication could seek redress through an action for breach of contract.
However, the UCPD introduces new protections and strengthens existing protections,
for example in relation to aggressive practices, so pursuing this option could leave
consumers without a route for redress in these areas.

107. Not introducing a right of action for consumers would avoid the risks of
consumers pursuing frivolous claims. There is already a considerable body of law
protecting consumers in the UK, and much of that provides individuals with the
opportunity to obtain civil redress. Given existing rights, some might question the
added value of a new right for individuals. In addition, there is arguably a risk that
providing a new right of action could make the existing legal framework more difficult
to understand.

E2 - provide a cause of action for some breaches of the UCPD, including aggressive
and misleading practices. This option could reduce risk of spurious or opportunistic
claims by focusing on specific aspects of the Directive.

108. There may be certain areas where providing a new private law right could have
greater risks of unintended consequences than others. For instance, some may
argue that providing a right of action for breach of the general prohibition could lead
to spurious claims. That is because the general prohibition is phrased flexibly, and is
therefore more open to being interpreted in differing ways. Similar concerns may
arise in relation to misleading omissions. By contrast, these concerns appear to be
less strong in relation to misleading actions, aggressive commercial practices and the
31 practices that are unfair under all circumstances. For this reason, this option
represents a lower risk to honest traders than option E3.

109. In addition to consumers benefiting from redress, introducing individual rights to
certain areas could strengthen overall enforcement. This is because the threat of
having to pay compensation to consumers as well as the increased probability of
being caught may act as a stronger deterrent to traders not to act unfairly.

110. Consumers will have to pay court fees to bring an action, whilst businesses
defending cases will need to fund that defence. However, costs of defending actions
should rarely fall on traders that treat customers fairly as the need for consumers to
pay to bring an action makes them likely to pursue only strong cases, thereby
minimising the risk of frivolous claims.

E3 - provide a cause of action for all breaches of the UCPD. This would have the
advantage of simplicity in providing consumers with rights for any breaches of the
Directive.

111. Making the entire Directive actionable arguably has merit in terms of simplicity.
This means that when a consumer suffers economic harm, both advisors and
consumers would only need to refer to the one piece of legislation, rather than
consider whether causes of action existed in many areas of statute or common law.
This would in turn make it easier to empower consumers to understand and enforce
their rights.
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112. However, with this option there is an increased risk of spurious or frivolous
claims relative to option E2. As with option E2, the cost of taking the action will fall on
the consumer and the trader to defend. Realisation of the benefits will depend on
consumers using their rights.

Conclusion

113. Stakeholder responses to the December 2005 consultation were divided on this
issue. Business stakeholders argued that a right of action added little value over and
above existing causes of action. Consumer and enforcer stakeholders disagreed.
They thought that the cause of action would be useful in areas where the Directive
covered new ground — notably in relation to misleading omissions and aggressive
commercial practices. They also thought that concern over court action would make
traders more likely to comply with the law.

114. The Government has consequently decided not to adopt any of these options.
Whilst there are potential benefits associated with enhancing existing rights, it shares
concerns about potential unintended and adverse consequences and the impact of
introducing new rights on existing rights. We are therefore in discussion with the Law
Commission to seek their assistance in considering this issue further.

Simplification

115. Existing legislation affected by the Directive’s maximum harmonisation
requirements has, at the very least, to be amended to conform with UCPD'’s tests
and principles.

116. Such legislation will need to incorporate the “transactional decision” test based
on the benchmark of the “average consumer” (or in certain cases the “vulnerable
consumer”). Prescriptive information requirements will only be permitted where there
is an “invitation to purchase”. Any additional information requirements will either need
to be repealed or amended. They could be amended so that they only apply in
circumstances where failure to disclose the information in question is, in the context
of the representation, an omission of material information that the average consumer
needs to take an informed decision. However, amendment rather than repeal would
result in a complicated offence for no gain.

Wide-ranging simplification

117. The UK could comply with maximum harmonisation by making the minimum
changes outlined above. However, the current consumer protection framework is
fragmented and lacks coherence'. We have committed ourselves to simplifying
consumer legislation where possible, in particular when transposing the UCPD. Such
simplification would bring clarity, making it easier for consumers to understand their
rights. It would also make it easier for business to understand their obligations. And
enforcers would only need to look at one piece of legislation in order to gauge when
traders were behaving unfairly.

The impacts on business

19 A Fair Deal for All: Extending Competitive Markets: Empowered Consumers, Successful Business,
DTI June 2005, pp. 8-9
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118. Although larger businesses welcome the move to fewer and more general laws,
the research carried out by Durham Business School found that the majority of
smaller business were reluctant to see such changes because:

- they are familiar with the current law and don’t want to see new law, even
though they estimated that the costs of new law to them would be negligible;

- they prefer prescriptive law which tells them exactly what they need to do,
rather than having to interpret what they should do to stay within the law.

Options for simplifying existing legislation

119. Different options may be suitable for different pieces of legislation. We can
repeal some pieces of legislation and amend others. We have considered all the
pieces of legislation separately in the Government’s Response to the December
2005 consultation. Below is a general look at the type of costs and benefits from the
options. Here we look at two pieces of legislation in detail (the Trade Descriptions Act
1968 and the Part Ill of the Consumer Protection Act 1987) for illustrative purposes.

A - Do nothing

120. Failure to make any of the required changes to existing legislation would lead to
infraction proceedings against the UK for breaching EC law. Furthermore, it would
not tackle the problems of consumer detriment and Single Market barriers outlined
earlier in the IA. It was precisely because of this need to improve the functioning of
the Single Market that the Directive adopted the maximum harmonisation approach.

121. Doing nothing would mean the benefits described below would not be realised.
It would not create new costs.

B - Amend existing legislation to conform with the UCPD.

122. This offers no simplification of the current law and would complicate the law
further, which may make it more difficult for users to understand.

123. Amending existing legislation is likely to be the lowest cost option for business
and enforcers in the short-run because this option involves the least change.

C - Repeal existing legislation that overlaps with UCPD.

124. The drawback of this option is that rules with which business and traders are
familiar will be replaced with untried and untested legislation. This problem is
enhanced by the more general principals-based nature of the UCPD, as opposed to
the more prescriptive nature of much existing legislation. Together this may result in
legal uncertainty for several years until case law is established.

125. Uncertainty can be relieved through guidance. The Office of Fair Trading is
drafting guidance in consultation with BERR and a core group of stakeholders. The
OFT consulted on draft guidance in May 2007, Final guidance will be published
before the Directive comes into force. We will consult on a draft of this guidance in
good time before the Consumer Protection from Unfair Trading Regulations come
into force.

126. This option will achieve simplification of legislation. It will not reduce consumer

protection, as business will need to comply with the UCPD’s requirements which
provide equivalent or better protections.
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127. Benefits will primarily come from not having to check compliance against
several pieces of overlapping legislation. This will bring improved business
understanding of legislation and enhance consumers’ understanding of their rights

128. The Durham Business School study suggests that financial savings for existing
businesses from having to consider less legislation are likely to be modest. New
businesses looking at the legislation for the first time are more likely to benefit. Also,
consumers’ should find it easier to understand their rights. It is likely that the benefits
of this option will accrue over the longer term.

Business-to-business practices

129. In addition to the options above there is also an issue about parallel regimes.
UCPD only covers business-to-consumer legislation. Some of the 29 pieces of
potentially affected legislation cover both business-to-consumer and business-to-
business practices. For these pieces of legislation we also need to decide what to do
with the business-to-business provisions.

130. If they are not altered or repealed (in the same way as the business-to-
consumer practices are as in the options above) then additional parallel regimes
would be created. In practical terms, this means that traders will need to consider
whether their practice is part of a business-to-business transaction or a business-to-
consumer transaction to know which law to apply. This could also make enforcement
more difficult as unscrupulous traders challenge enforcement action on technicalities
about whether their practice is directed at consumers or businesses. These issues
are considered in more depth in the section on simplification above (paras 115 to
128).

Decisions on repealing or amending

131. The Government has decided to partially?® or wholly repeal 22 pieces of
legislation and retain the remaining 7. The explanations for these decisions are given
in detail in the Government Response to the December 2005 consultation. As an
example we have included a detailed look at the TDA and the CPA Part Il in text
boxs (see background information in annexes).

Assessment of administrative burden reductions

132. See paras 135 to 139 below.

2% Where the repeal is only partial, this is because the UCP only replaces sections of the legislation and
not the whole thing. To avoid losing consumer protections, in these cases the repeal has to be partial.
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Costs and Benefits

133. The costs and benefits of adopting the
below:

UCPD are summarised in the table

Business

Benefits |

Costs

Tackling rogues and reduced consumer detriment

Better tools for the authorities to tackle rogue
traders with will level the playing field for honest
business and reduce the amount they currently
lose to companies who engage in unfair
practices.

More confident consumers will benefit business.

No anticipated costs to honest businesses.

Single Market

Less complex for UK business to trade and
market goods and services in other Member
States and increased opportunities for trade.

Retailers supplying EU shoppers visiting the UK

Potential for transition costs — businesses that
are less competitive could lose out.

could benefit by an estimated £31 million.

Reduced complex

ity of legislation

The straightforward principled approach of UCPD
should make it easier for business to interpret
their responsibilities toward consumers.

Reduces the risk of future legislation in this area.

Savings of £230.1 - £234.4 million from
reduction of admin burdens.

Businesses will incur one-off familiarisation
costs. Will need to review their existing
practices against the Directive and amend their
practices where necessary. These costs, which
are likely to be small, will be incurred on a one
off basis.

Scale of the costs will depend on the
transposition options and on the degree of
regulatory simplification, but could amount to
£12 - £27 million in one-off costs.

May be additional one-off costs where firms
need to train staff in the new rules.

Greater simplification and a legislative
framework based on general principles could
mean legal uncertainty for business, thereby
increasing short-term costs.

There will be a cost of around £12 - £24m
from new admin burdens imposed by the
UCPD.

Total: £261.1 - £265.4 million

Total ongoing costs: £12-24 million

Total one-off costs: £12-27 million
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Benefits

* Retailers supplying EU shoppers visiting the UK could benefit by an estimated
£31 million.

134. There are 19.6m visits annually to the UK from EU25 with total spend of £6.5bn.
27% is spent on shopping®*. Assume that spending is equal across all visitors.
Surveys show that some consumers would feel more confident and as a result spend
more in other Member States; 4 per cent of EU15 consumers said that they would
spend ‘a lot more’ in other Member States and 15 per cent said that they would
spend ‘a little more’ in other Member States if they felt equally as confident as they
do in their home country. Assume that the 4% who would spend ‘a lot more’ actually
spend an extra 25% and the 15% who would spend ‘a little more’ actually spend an
extra 5%. Total extra spending is (6.5bn x 27%) x ((4% x 25%) + (15% x 5%)) =
£30.71m

(See annexe 5 for reasons for lack of confidence in cross-border shopping )

e Net savings of £206.6 - £222.7 million from reduction of administrative
burdens

135. A Government-wide exercise has been carried out to provide Departments with
an indication of the costs each regulatory administrative burden imposes on
business. External consultants (PricewaterhouseCoopers, or PwC) have measured
the cost associated with complying with administrative tasks contained in all
legislation in force before May 2005. The administrative costs associated with the
pieces of legislation that will be repealed as a result of the UCPD coming into force
are shown in the table below??.

Summary of administrative costs in the PwC study

Legislation Estimated administrative burden
each year (E£millions)

Code of Practice for Traders on Price Indications 170.01
Consumer Transactions (Restrictions on Statements) Order 1976 1.55

Price Indications (Method of Payment) Regulations 1991 11.04
Price Marking (Food and Drink Services) Order 2003 28.89
Trade Descriptions Act 1968 17.93
Consumer Credit (Advertisements) Regulations 2004 1.08

Control of Misleading Advertisements Regulations 1988 78.97
Total 309.4

136. The version of this RIA published in December 2006 estimated that the repeal of
provisions in these pieces of legislation would save £28.6-£45.6. When the cost of
new burdens from UCPD (£12-£24m, updated from December 2006, see page 24 of
RIA published in May 2007 or Annexe 6 to this IA) is taken into account, this gave a
range of savings in the order of £5-34m per annum. This conservative estimate of the

*! National Statistics (www.statistics.gov.uk) Travel Trends: a report on the 1998 International
Passenger Survey
22 For more information on the study, please see http://www.dti.gov.uk/files/file35841.pdf
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administrative burdens savings associated with implementation of the UCPD was
based on the belief that although these provisions will no longer be obligations on
business, in the short term at least, business was likely to continue carrying out the
repealed measures to ensure they comply with the law.

137. However, as detailed work on the implementation of the Directive has
progressed over the last year, it has become clear that its terms will allow traders far
greater flexibility not to act unfairly without following the detailed information
obligations in the provisions to be repealed. This in turn, leads to substantially greater
reductions in the administrative burdens that these provisions place on business.

138. In particular, the current statutory Code of Practice for Traders on Price
Indications will be repealed and replaced by purely voluntary guidance on best
practice on how not to give a misleading price indication; and the specific information
requirements in Control of Misleading Advertising Regulations 1988 in relation to
comparative advertisements which refer to special offers will be repealed altogether.

139. As a result of these major simplification initiatives, we now expect
implementation of the UCPD to produce administrative burdens savings from £230.1
- £234.4m per year. When the cost of new burdens from UCPD is taken into account
this gives net savings in the order of £206.8 - £222.7 m.

140. In order to get a better understanding of the true impact of the UCPD on
business we will conduct a review in 2011, when the legislation has been in place for
3 years and the practices are likely to have changed. This will give more accurate
indications of the savings than the estimates above. See Annex 6 for more detailed
information on the new administrative burdens imposed by UCPD.

Costs

e Businesses will incur one-off familiarisation costs, which could amount to £12
- £27 million.

141. This is based on 770,000 enterprises (an estimate based on the number of
retail, hotel and restaurant, automotive, and personal services enterprises??®), of
which about 99% are small businesses (the majority of which employ less than 5
people), assuming between one and two hours of a manager’s time is spent on this
function. The 2006 Annual Survey of Hours and Earnings suggests that the average
hourly pay for a retail and wholesale manager is £11.43. Adding one-third non-wage
labour costs, we multiply this by the number of enterprises to get £11.7m, if the time
taken were 2 hours, the figure would be £23.4m. A small proportion of these
enterprises (approx 1%) employ more than 50 people. These enterprises are likely to
take more time and employ legal advisors or use in-house legal teams for this
purpose, hence the range for familiarisation costs is broadened to £12-£27m.

e There will be a cost of around £12 - £24m from new admin burdens imposed
by the UCPD.

142. See discussion above and Annexe 6.

2% Source: DTI Stats http://www.dtistats.net/sme/smestats2005.xls . It is not possible to precisely
estimate the number of businesses affected, therefore this analysis has focused on sectors which are
most likely to contain businesses engaging in business-to-consumer transactions (from SIC codes 50,
52,55, 71.1, 71.4 and 93).
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Consumers

Benefits |

Costs

Reduced consumer detriment

If the UCPD led to 5% fall in consumer detriment
caused by selling practices this could equate to a
£100 million reduction each year. Reduced
aggressive and high-pressure selling practices will
reduce the estimated £30m lost to bogus traders
each year by UK consumers.

Should tackle other significant problems e.g. with
scams (see Annex 4 for some of the most
harmful scams currently in circulation), holiday
clubs.

There are no anticipated costs to consumers.

Single Market

Consumers should have greater confidence to
shop cross border. This will give them access to
a greater range and choice of products and
services across the EU. It should also force
business both in the UK and in the rest of the EU
to improve quality, to innovate and to keep prices
low.

There are no anticipated costs to consumers.

Reduced complex

ity of legislation

The simple principled approach of UCPD should
make it easier for consumers to understand when
they have been subject to unfair practices and
therefore increase their confidence and
empowerment.

There are no anticipated costs to consumers.

Total: £130million

Benefits

e If the UCPD led to 5% fall in consumer detriment caused by selling practices
this could equate to a £100 million reduction each year

143. The extent of UK consumer detriment was outlined in the rationale section

above (see para 14). It showed that the total
problems could be considerably in excess of

detriment caused by consumer
£8.3bn per year?*. Information from the

OFT shows that around a quarter (26 per cent) of all the complaints that they record

24 “Consumer Detriment”, February 2000, OFT 296.
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relate to selling practices?®, including those which will be covered by UCPD. Volume
of complaints does not necessarily equate to value, but making that simplifying
assumption would lead us to conclude that these selling practices cause consumer
detriment of over £2 billion2®. If the improved protection that UCPD provides were to
reduce these problems by as little as 5 per cent, this could result in a £100 million per
year reduction in consumer detriment. While this figure is necessarily speculative, it
does illustrate the important fact that even a small improvement in consumer
protection arising from the UCPD will result in very significant benefits for consumers.
The precise reduction in consumer detriment will depend on the effectiveness of
enforcement and consumer awareness.

Reduced aggressive and high-pressure selling practices will reduce the
estimated £30m lost to bogus traders each year by UK consumers.

144. There are an estimated 15,000 cases of bogus trading with an associated

consumer detriment of around £30 million?’.

Public sector bodies

Benefits

Costs

There are no anticipated economic benefits to
public sector bodies, but they will profit from an
enhanced ability to tackle cases already falling
under their responsibility.

Extending consumer protection to include new
areas such as aggressive selling will result in
one-off familiarisation costs to enforcers, but
do not believe this should inevitably lead to
additional enforcement costs. There may be
some ongoing costs to the courts, as well as
costs for running awareness-raising campaigns

and producing guidance.

£ million Annual Benefits Annual Costs One-off costs
Business 261.1-265.4 12-24 12-27
Consumers 130

Totals 391.1-395.4 12-24 12-27

Overall annual net benefit:

Race Equality/Disability Equality/Gender Equality

145. After initial screening as to the potential impact of these Regulations on race,
disability and gender equality it has been decided that there will not be a major
impact upon minority groups in terms of numbers affected or the seriousness of the
likely impact, or both.

> OFT annual report 2003, Annexe E http://www.oft.gov.uk/NR/rdonlyres/64911092-2EAB-4A4E-
B5D4-5BC8FCB2ED4B/0/annexeee.pdf

20 26% x £8.3 billion = £2.2 bn
2 NACAB Evidence Report “Door to Door: CAB clients’ experience of doorstep selling”, September

2002
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Specific Impact Tests: Checklist

Use the table below to demonstrate how broadly you have considered the potential impacts of your
policy options.

Ensure that the results of any tests that impact on the cost-benefit analysis are contained within
the main evidence base; other results may be annexed.

Type of testing undertaken Results in Results
Evidence Base? | annexed?

Competition Assessment No Yes
Small Firms Impact Test No Yes
Legal Aid No No
Sustainable Development No No
Carbon Assessment No No
Other Environment No No
Health Impact Assessment No No

Race Equality Yes No
Disability Equality Yes No
Gender Equality Yes No
Human Rights No No

Rural Proofing No No
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Annexes

Competition Assessment

A competition filter test has been conducted. Overall, the UCPD should have a positive effect on
competition. It should empower consumers, level the playing field for honest business by weeding out
rogue traders and sharpen competitive pressure in many sectors through its positive effect on the
European Single Market.

The Directive will apply to all firms that sell or supply products (goods and services and immoveable
property) directly to consumers across the whole range of markets. The effects of the Directive may
not be felt equally across all markets, as different markets have different levels of consumer detriment
and different patterns of business behaviour, but it should have a similar impact on traders within any
given market. In this respect, it will not distort competition in any given market either by
disproportionately assisting or disproportionately disadvantaging any firm relative to any other. The
exception to this is those traders who break the law in respect of consumer protection rules or who
otherwise treat consumers unfairly. The effect of the UCPD will be to make their unfair practices
unattractive and uncompetitive. It should make consumers better protected and more confident.

As noted previously, some sectors such as those involved in doorstep sales or holiday clubs may face
higher costs as a result of the UCPD as it will tackle rogue practices particularly prevalent in those
sectors. But all firms within these sectors will be affected proportionately.

Firms that operate in tradable sectors of the economy are likely to experience increased competition
from elsewhere in the EU and will be better able to apply pressure in EU markets themselves. The
heightening of competitive pressure within the EU is unlikely to distort competition within markets
although there may initially be regional differences.

Across the board, new traders will not face a greater burden than existing traders, and are more likely
to find entry barriers (in particular customer inertia) lowered. Regulatory simplification from UCPD
could reduce the initial burden which new business face in familiarisation with consumer protection
legislation.

The proposals will not restrict the ability of traders to choose the price, quality, range or location of
their products.

The small firms’ impact test

We sought volunteers from a database of small businesses to conduct a small firms impact
assessment. We held telephone conferences with two small businesses and had a further meeting
with small business representatives. We asked for impressions of the overall impact of the Directive
and for specific issues raised by the implementation options.

As small businesses have fewer resources than large businesses, changes to legislation absorb a
disproportionately greater amount of available time and resource. In addition, larger businesses often
employ people specifically to monitor and deal with legislative changes.

The consensus view was that the Directive should not impact on those companies operating fairly.
Consultees emphasised the importance of guidance that is clear, brief and includes a version targeted
especially at small businesses. They also indicated a preference for enforcement options that secured
the greatest reduction in activity by rogue traders.

Consultees expressed less interest in existing legislation and interpreting terms and definitions. This
was because small businesses tend to focus on guidance and not on the underpinning legislation.
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However, consultees noted that simplification might be beneficial for new small businesses if this
resulted in less guidance material.

The Department also received useful feedback on methods for disseminating information and
guidance to small businesses.

36



Background Information

Criminal Sanctions and Aggressive commercial practices — feedback from an
enforcers’ workshop

Doorstep selling, aggressive practices: workshop participants looked at a case
where a trader had used aggressive selling techniques, normally taking the form of
staying in consumers’ homes, to persuade them to take out contracts to buy beds. In
all cases notices of cancellation rights were given and no other offence was
committed. Participants felt that the new provisions of UCPD were potentially
powerful new protections for consumers. However, there were some concerns about
the practicalities of proving that an offence had been committed. Participants argued
that it would not be possible to ascertain the identity of rogue, often itinerant, traders
commonly involved with this sort of practice unless they were able to threaten them
with arrest for a criminal offence. For such traders, it was felt that criminal sanctions
were required if the new provisions were to act as an effective deterrent against
aggressive practices.

How to deal with overlapping legislation

Trade Descriptions Act 1968

The Trade Descriptions Act 1968 (TDA) protects businesses and consumers by
ensuring that they have the correct information when considering buying a good or
service. It contains two main offences (1) applying a false trade description to goods
or supplying goods with a false trade description and (2) knowingly or recklessly
making a false statement about services, accommodation or facilities.

In addition the Business Protection from Misleading Marketing Regulations (BPRS)
(which will replace the Control of Misleading Advertising Regulations 1988 (CMARS),
implementing EU Directive on Misleading and Comparative Advertisements, MCAD
prohibits misleading business to business trade descriptions and provides the
business protections from the TDA.

In all the options below the UCPD will also govern unfair practices towards
consumers under the Consumer Protection from Unfair Trading Regulations (CPRS)
which implement the UCPD, and which will provide the consumer protections from
the TDA.

Option 1. Amend the business-to-consumer aspects of the TDA. This would require
adding a transactional decision test to the TDA when a false trade description or
statement is directed at consumers. This would not need to be introduced for false
descriptions aimed at businesses. Doing so would create different regimes under the
TDA for false descriptions towards consumers and businesses. The TDA would also
exist alongside the CPRs and BPRs.

Option 2. Amend the relevant provisions of the TDA. This would require a
transactional decision test to cover all the TDA. The CPRs and BPRs would also

apply.

Option 3. Repeal the business to consumer aspects of the TDA. In this case, false
descriptions and statements directed at consumers would be assessed against the
CPRs. However, this would include provisions equivalent to the TDA'’s criminal
sanctions, powers and defences into the UCPD if its effect is to be fully reproduced
for business-to-consumer practices. Business-to-business practices would continue
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to be assessed against the TDA and BPRs.

Option 4. Repeal the relevant provisions of the TDA. The CPRs would be relied on to
provide the TDA'’s protections for consumers and BPRs for businesses. As before,
the TDA may only be completely replicated if the corresponding criminal offences,
powers and defences were imported into the CPRs (and also BPRs in this case). As

the UCPD covers only business-to-consumer practices there may be some
resentment from legitimate businesses that would see these changes as

unnecessary.
Business to Business to Number of
consumer law Business law different sets of
rules

Option 1 Amended TDA 4 (3 new)

Amend B2C TDA TDA & CPRs BPRs

Option 2 Amended Amended TDA 3 (3 new)

Amend relevant TDA & CPRs BPRs

provisions of TDA

Option 3 CPRs TDA 3 (2 new)

Repeal B2C TDA BPRs

Option 4 CPRs BPRs 2 (2 new)

Repeal relevant

provisions of TDA

Conclusion: Option 4 (repealing all of the TDA) provides the simplest system.
Part Il of the Consumer Protection Act 1987

Part Il of the Consumer Protection Act 1987 (“the CPA”") makes it an offence for a
trader to give consumers a misleading price indication about goods, services,
accommaodation or facilities. It applies however a price is given — whetherina TV or
press advertisement, on a website, in a catalogue or leaflet, on notices, price tickets
or shelf-edge marking in stores, or if given orally, for example on the telephone. This
piece of legislation is quite flexible and is backed up by a code of practice.

The Code of Practice for Traders on Price Indications Approval Order 2005 is
intended to guide traders in avoiding giving misleading price indications and to
promote best practice. Not complying with the Code is not a criminal offence.
However, it has evidential effect in court to establish whether a person has
committed an offence under Part Il of the CPA.

Option 1. Amend Part Il of the CPA (keep the code). This would require adding a
transactional decision test to the CPA and amending certain definitions to bring them
into line with the UCPD (the Code may also need amending). Part Il would then co-
exist alongside the UCPD and provide similar protections. The Code would continue
to have evidential effect in any prosecutions brought for contraventions of Part Ill of
CPA.

Option 2. Repeal Part Il of the CPA (remove the Code). This approach has the
advantage of reducing the number of laws that traders have to comply with. This
approach would mean that that the Code would also have to be repealed because it
would lose its statutory basis. Options then would be:

Option 2a. Not produce separate guidance on price indications. Rely instead on
the guidance accompanying the regulations implementing UCPD. This might provide
high-level guidance only.

Option 2b. Produce separate guidance on price indications. The detailed
guidance contained in the Code could be reproduced as examples of best practice
on how to avoid giving a misleading price indication. Unlike the Code this guidance
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would be purely voluntary and would not have evidential effect in court. The courts
may nevertheless still wish to take it into account in deciding whether a trader has
committed a misleading action

Part 1l of CPA Status of Code
Option 1 | Amended so overlaps | Would still have evidential
with UCPD effect
Option 2a | Repealed — UCPD only | Use high-level UCPD guidance
only
Option Repealed — UCPD only | Reproduce code as guidance
2b only

Conclusion: Option 2b results in the simplest legislative situation and retains
specific guidance, which consultees said they wished to see. This was the option
preferred by stakeholders and is the one adopted by BERR.
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Annexe 1 — Breakdown of OFT complaints dataz=

Table 1. Top ten complaints by sector — all complaints

Home maintenance, repairs and improvements 83,069
Second-hand motor vehicles 63,608
Other personal goods and services 49,142
Radio, TV and audiovisual equipment etc. 35,496
Large white goods and major fixed appliances 34,950
Other professional services 33,847
Upholstered furniture 33,519
Food and drink 29,722
Personal computers and related hardware 29,339
Clothing and clothing fabrics 28,498

Source: OFT annual report 2003

Table 2. Top ten complaints by sector — selling techniques

Other professional services 22,934
Other personal goods and services 20,195
Betting, competitions and prize draws 18,341
Second-hand motor vehicles 13,695
Home maintenance, repairs and improvements 12,5624
Food and drink 11,337
Clothing and clothing fabrics 7,831

Holidays 6,707

Mobile phones and services 6,595

Radio, TV and audiovisual equipment etc. 4,768

Source: OFT annual report 2003

Table 3. Ten sectors with highest proportion of complaints related to selling

techniques
% of complaints in that
sector relating to selling
techniques
Betting, competitions and prize draws 83%
Other professional services 68%
Time sharing 66 %

28 Consumer complaints relating to inadequate goods and services are available from a number of different sources. Figures
presented here are compiled by the local authority trading standards service, local authority environmental health departments
and some advice agencies. These organisations voluntarily submit quarterly returns to the OFT systematically classified by the
specific goods and services and the trading practices that gave rise to the complaint.

Most, but not all, local authorities provide returns and the number of returns varies slightly from year to year. The figures
reflect only those complaints brought to the attention of trading standards, environmental health departments and advice
agencies which are reported to the OFT. They exclude complaints made to regulatory bodies (eg OFCOM, OFWAT, OFGAS),
government departments (other than the Northern Ireland Department of Economic Development Trading Standards Branch),
representative bodies (eg National Consumer Council), and trade associations.

Most occasions when consumers are dissatisfied go unreported, while not all complaints raised with local authorities are
justified. The figures cannot therefore be interpreted as a record of the overall level of consumer dissatisfaction.

http://www.oft.gov.uk/NR/rdonlyres/64911092-2EA6-4A4E-B5D4-5BC8FCB2ED4B/0/annexeee.pdf We use 2003 figures as
more recent statistics for 2004 have been affected by the introduction of Consumer Direct.
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Home working schemes
Other financial services

Estate agency, house purchase, surveying, etc.

Ancillary credit business

Books, newspapers and magazines
Mortgages and other secured credit
Life insurance

Source: OFT annual report 2003

63%
62%
56%
50%
49%
48%
47%
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Annexe 2 - Perceived Gains: Case Based Analysis by OFT

The following examples have been provided by the Office of Fair Trading (OFT) to illustrate its views
of areas where the UCPD could help enforcers tackle unfair practices.

Estate agents and Ring Fencing

Under the Estate Agents Act, the OFT has had some problems tackling “ring fencing”, a practice
where the agent colludes with the purchaser contrary to the interests of the vendor.

Ring fencing is a bribe and constitutes a breach of the agent’s fiduciary duty. However, such a breach
of duty is not a ‘trigger event’ under the Act. Similarly, although the agent provides a service to the
purchaser that was not disclosed to the vendor, the information an agent must disclose about services
does not cover this situation.

Although the above conduct would not appear to constitute a breach of the Estate Agents Act, it would
appear to constitute a breach of the UCPD. The conduct of the agent was ‘contrary to the
requirements of professional diligence’ and it materially impacted on the economic behaviour of his
client. There is also a case for applying Article 7 relating to misleading omissions to this behaviour.

Vulnerable consumers, Health Claims and Sweepstakes

The OFT has seen a number of cases relating to the marketing of ‘miracle’ health products (such as
magnetic devices, an eye bath that cures depression etc). These products are frequently marketed in
the same way as, or in conjunction with, prize draws. The companies concerned compile mailing lists
with purchase details of the consumer respondents. This information often includes age, amount
spent on types of products, likelihood of responding to sweepstakes, date of last purchase. These
lists are rented out to other traders for mail shots. The more savvy companies mail to a broad cross
section of the community in full knowledge that certain vulnerable groups will respond. In one case
the trader included terms and conditions in light grey size 6 font on the inside of the envelope.

It appears that these traders are specifically aiming to exploit the vulnerability of their respondents.
Judged against an ‘average consumer’ such a practice might not be said to be misleading whereas
the vulnerable consumer test in UCPD contains a clear legislative message that such practices
designed to exploit vulnerabilities are illegal.

Pressure Sales

One of the most significant gains in the UCPD is likely to be the ability to tackle practices involving the
use of pressure sales that the current array of consumer protection legislation does not deal with
adequately. Pressure sales are used in a number of sectors, most notably doorstep selling and
presentation marketing (investments, property sales, holiday clubs and timeshare).

In one case of doorstep selling investigated by the OFT, sales reps often verbally coerced and unduly
influenced elderly consumers into buying their products, possibly causing them to take a transactional
decision that they would not have taken otherwise.

The timing of visits was often late in the day, sometimes for as long as 6 or 7 hours.

Reps would use all kinds of devices to levy undue influence or coercion - often focussing on a
consumer’s lack of independence and external help.

The company involved were often seen to be trying to prevent consumers from exercising their
legitimate rights to cancel the contract. They were reported as often bullying consumers who phoned
up to cancel by offering further discounts or even suggesting that the consumer’s relatives, in
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encouraging cancellation, cared more for their inheritance than the consumer’s health. In one case the
sales rep said that the consumer’s cancellation letter that had been sent by registered post had to
have been ‘in the manager’'s hands’ for it to be effective.
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Annexe 3 — Timeshare and Holiday Clubs and UCPD

The Organisation for Timeshare in Europe estimates that approximately 8-10 per cent of sales are lost
to rogue operators in Spain out of total revenue of €431million per annum.

While the Timeshare Directive has tackled some of the misbehaviour in this sector, problems still
remain, with rogue traders exploiting loopholes and definitional weaknesses in the law. For example,
unscrupulous traders have only to modify the product slightly to be outside the legislation. Timeshares
lasting 36 months or more are caught by the legislation but 35 month contracts are not. Similarly, a
timeshare in a building is caught whilst timeshares in a boat are not. Consumers purchasing 35 month
timeshares or boat timeshares have no cooling off rights or rights to mandatory information?®.

In some cases products such as Holiday Clubs attempt to circumvent the consumer protection
legislation. They do not offer the consumer any certainty of being able to use specific accommodation,
only access to an unidentified (and possibly non-existent) pool of accommodation that may or may not
be available. Lump sum initial payment and periodic payments are demanded and the product is still
sold as a means of accessing cheap holidays. However, the lump sums have been found by the OFT
to be between £3,000 and £12,000%°.

OFT have provided two examples of where UCPD could be useful in dealing with some of the issues
faced in timeshare (this would also apply to similar situations in other sectors).

EXAMPLE 1: SCAM HOLIDAYS — “DEPOSIT TAKERS”

Agents of a provider of holiday club membership cold called consumers telling them they had won a
holiday to be collected at a presentation to discuss the benefits of membership of the holiday club.

Consumers attended the presentation at a local hotel and were subject to what complainants felt to be
a pressurised sales presentation to induce them to sign up. The company provided a website through
which they claimed members could obtain high quality, low cost holidays around the world.
Subsequent use of the site by many consumers indicated that these claims were misleading in respect
of the cost, quality and availability of holidays available using their website.

Provisions in the UCPD in relation to bait advertising has relevance to this type of conduct as these
marketers are inviting consumers to purchase products (holiday club membership) with a reasonable
knowledge that they would not be able to deliver. This is even clearer in the case of ‘deposit takers’
who sell a service on the basis that when the consumer finds out that it is not what is promised they
will cancel the contract but will not be able to reclaim their deposit.

Example 2: Posing as a private seller

This provision in the UCPD will tackle the problem of trader’s seeking to avoid consumer protection
law by posing as private sellers. There are particular problems with this in regard to internet auctions
and timeshare.

The OFT has seen a number of cases of timeshare developers seeking to avoid the Timeshare
Directive by claiming that they are ‘reselling’ property or acting as a sales agent for a private vendor,
and using third party trustees to receive deposits during cooling off periods.

This conduct raises two UCPD issues. When the developer is actually acting merely as an agent in
law (which does not trigger the Timeshare Directive) then failure to reveal this might be a misleading
omission under the UCPD. Where the developer is claiming to consumers that they are acting as
agents for a private vendor and actually not acting in this capacity (ie where they are selling reclaimed
stock) the behaviour is addressed with the annex provision against posing as a private seller, Annex |
para 20(a).

2 paradise Lost by Citizen’s Advice http://www.citizensadvice.org.uk/paradiselost.pdf
% Reported in Paradise Lost by Citizen’s Advice
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Annexe 4 - Scams and the UCPD

Scams are an unfair deception of a consumer causing him/her financial detriment. They come in
numerous guises and are not necessarily unlawful. The most prevalent and profitable are those
misleading and/or fraudulent marketing practices perpetrated on a mass scale by mail, phone, e-mail
or text message, which undermine confidence in legitimate direct marketing. Below is a list collated by
the OFT of some of the most common and costly current scams.

The OFT estimated that total consumer harm caused by the ten most prevalent scams was around £1
billion®'. This figure was calculated by extrapolating known losses to the number of known scam
operations and collating estimates from other government and law enforcement agencies in the UK
and overseas.

In some cases, the UCPD will provide protection to consumers where there is very little protection at
the moment. In other cases, the UCPD will tighten up existing legislation and open up new
enforcement possibilities to the authorities.

Telephone Lottery Scams

The victim is told that before they can claim the prize, they must send money to pay for taxes and
processing fees. These scams include the ‘Canadian Lottery Scam’ and the ‘El Gordo Spanish Lottery
Scam’. The OFT estimates that telephone lottery scams could be worth up to £150m a year.

Email Lottery Scams

Lottery scam emails are increasing at an alarming rate. The OFT estimates that the average loss to
this scam is between £2,000 and £10,000.

Prize draws, Sweepstakes and foreign lottery mailings

Many typical scams take the form of prize draws, lotteries or false promises of ‘government payouts’
designed to trick the unwary. These are estimated to cost consumers £320 million per annum. The
UCPD may not help with dealing with scams from outside the EC.

Premium rate telephone number scams

PhonePayPlus (formerly ICSTIS) received over eighty thousand complaints last year from consumers
about unexpected charges for premium-rate numbers on their phone bills. These scams often work by
persuading the unwary to telephone a premium rate number by informing the consumer they are a
winner of a desirable prize such as a holiday, a car or luxury consumer good. They then have to listen
to a long recorded message in order to claim their prize. In most cases most consumers receive a
cheap ‘give away’ item or a holiday with strings attached.

The OFT estimates that this type of scam is worth £80m per year through extrapolating known
consumer losses to the number of known similar promotions.

PhonePayPlus report a similar type of scam using premium rate fax numbers=>3.

Investment Related Scams

L OFT estimate, cited in the Guardian February 1

2005 http://money.quardian.co.uk/scamsandfraud/story/0,13802,1403183,00.html
* OFT 2003 Annual Report

3 http://www.readersdigest.co.uk/magazine/fax4.htm
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A call may ‘come out of the blue’ from somebody with an invitation to invest in shares, fine wine,
gemstones or other soon-to-be rare commodity. These investments often carry very high risk and may
be worth a lot less than is paid.

The OFT estimates that overall, this scam could be costing UK consumers £490m, including
investment in art and wine3*.

Pyramid Schemes

Pyramid schemes promise a financial return based on the number of people that a participant is able
to recruit to enter the scheme. No new money is created in pyramid schemes. Investors who get in
early take their profits from investors who join later. At some point, no new investors can be found and
as a result the last investors, who are at the bottom of the pyramid, lose their money. Pyramid
schemes are doomed to failure because all they do is circulate money between participants. This
means that for every £1 someone makes, somebody else loses £1. The OFT recently estimated that
pyramid schemes cost UK consumers about £420m per year.>®

Matrix Schemes

Websites offering the latest expensive hi-tech gadgets as a 'free gift' in return for buying a low-value
product are the subject of an OFT warning to consumers. The 'matrix' schemes, which are being
promoted by a growing number of websites, promise people the chance of getting a valuable 'free gift'
by spending a relatively small amount on a low-value product. Consumers who buy the product
become members of a waiting list to receive their chosen 'free gift'. The matrix works by sending the
person at the top of the list their 'free gift' only after a prescribed number of new recruits has signed

up.

* From the 2006 OFT Annual report.
* OFT Research on Impact of Mass Marketed Scams, December 2006
http://www.oft.gov.uk/shared_oft/reports/consumer_protection/oft883.pdf
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Annexe 5 — The UCPD and the Single Market

Chart 1. Reasons given for lack of confidence in cross-border shopping
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Source: Eurobarometer 57.2 / Flash Eurobarometer 128 ‘Public Opinion In Europe: Views On Business-To-Consumer
Cross-border Trade’
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Annexe 6 — Administrative Burden Implications of UCPD

Administrative burden implications of UCPD

UCPD offers an opportunity to simplify consumer legislation. There will be some reductions of the
administrative burden imposed on businesses from existing legislation that is affected. The section on
simplification examines this in more detail (see para 115 to 131).

As well as removing existing information obligations as discussed in paragraph 116, UCPD may
impose new ones on business. Article 7 of UCPD (misleading omissions) sets out information
obligations that businesses must comply with. Some of these information obligations will replicate
existing business practices and are not additional costs for business.

The new information requirements imposed by the UCPD vary according to whether or not a
commercial practice is an invitation to purchase. Both situations are considered below.

Commercial practices where there is no invitation to purchase

The Directive provides, in Article 7.1, that traders must not omit material information which in the
context, the average consumer needs to make an informed transactional decision. Consequently, ,
whenever a trader performs any commercial practice he has to consider whether there is any
information which he has omitted from that commercial practice which is in the context material.

It is not possible to sensibly estimate the cost to business of supplying additional information of this
sort. In order to quantify this obligation every action or inaction which can be defined as a commercial
practice must be examined. The context of the commercial practice must be assessed as well as the
materiality of the information to the average consumer. The medium used to make the commercial
action must be known. Finally, we would have to look at any other means by which the omitted
information may be brought to the attention of the consumer. Given the scope of these factors we
believe it is highly unrealistic that this cost can be estimated. As the majority of businesses already
deal fairly with their customers, we expect few businesses are not complying with this. Therefore any
additional costs here are likely to be very small.

Commercial practices where there is an invitation to purchase

Article 7(4) lists certain information that is always regarded as material when an invitation to purchase
is made, unless that information is apparent from the context. The Directive defines an invitation to
purchase as a commercial communication that indicates the characteristics of a product and the price
and thereby enables the consumers to make a purchase.

This concept is ambiguous and open to different interpretations. It could apply to any commercial
communication that indicates the product and price. However, the UK’s view is that such a commercial
communication does not constitute an invitation to purchase unless it also allows the consumer to
make a purchase. Whether a commercial communication is an invitation to purchase will depend on
the context and the nature of the product.

The information that is material under article 7(4) of UCPD is summarised below:

e the main characteristics of the product, to an extent appropriate to the medium and the
product;

e the geographical address and the identity of the trader
« the price inclusive of taxes along with any after sales additional costs (if appropriate);
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« the arrangements for payment, delivery, performance and the complaint handling policy, if they
depart from the requirements of professional diligence;

< for products and transactions involving a right of withdrawal or cancellation, the existence of
such a right.

The cost to business of each of the above information obligations has been estimated separately. The
cost estimates are of the time spent by employees to insert the above information into invitations to
purchase. These are very approximate estimates based on the standard cost model, due to the
nature of the information and the practices being quantified.

1. The main characteristics of the product.

UCPD limits this obligation by taking into consideration the medium used and the product. Therefore
for the majority of businesses that sell relatively simple products, the information currently provided by
traders will probably suffice. Businesses who sell complex products may need to describe more
characteristics in any activity that represents an invitation to purchase. We need to calculate how
many businesses sell complex products and need to change their information practices

A conservative assumption is that 10 per cent of all non-food retailers will face additional costs due to
describing the main characteristics of a product in more depth®¢. We assume that 20 per cent of firms
who sell automotives or related parts, hotels and restaurants and personal service enterprises®’ will
incur additional costs due to this information obligation. We estimate that just over 93,000%
businesses will face additional costs and that this will cost business in the region of £1.4-£2.8 million
each year®®.

2. The geographical address and trading name.

If the firm is acting on behalf of another agent they must reveal the identity of that trader. This
information obligation has some overlaps with the Business Names Act 1985, which applies to
companies, as well as individuals and partnerships trading under a name which is not their corporate
name. Potential areas of overlap include disclosing your company name on business letters and
displaying this name in premises. There may be additional costs to business as under UCPD, in every
invitation to purchase for traders who operate under a name other than their own businesses they
must reveal their corporate name4%. We assume that for all businesses that trade from a physical
premises it will be apparent from the context for consumers who the trader is as there is likely to be a
shop sign indicating the traders name outside the premises.

The Companies Act 1985 requires every company to have its name mentioned legibly in all its
business letters and ‘in all its notices and official publications’. The latter requirements may capture

* Food products are assumed to be simple products and it is likely that the main characteristics of the product will be apparent
from the context.

¥ It is not possible to precisely estimate all the firms that will be affected therefore this analysis has focused on businesses that
are most likely to engage in business to consumer transactions (SIC codes 50,52, 55, 71.1, 71.4 and 93).

% Using 2005 DTI Statistics http://www.dtistats.net/sme/smestats2005.xls there are around 325,000 retail firms (we assume
that half of these firms sell predominately non-food products as ONS retail sales data reveals that half of retail sales are from
non-food). The SME statistics indicate that there are around 47,000 enterprises that sell automotives (this figure only includes
businesses with employees). Around 3,000 enterprises rent automobiles or personal and household goods (this figure only
includes businesses with employees). There are around 183,000 personal service enterprises and 152,000 hotels and
restaurants. Having obtained an estimate of 93,250 = (325,000*0.5*0.1) +0.2*(47,000+3,000 +183,000+152,000), we round
the number of estimated firms likely to face additional costs to 93,000.

% We assume that it will cost businesses the equivalent of 1-2 hours of a manager’s time per annum to ensure that this
information obligation is satisfied. The range of hours reflects that larger businesses will have a greater number of invitations
to purchase per annum compared to smaller sized businesses. According to the Annual survey of hours and earnings a retail
and wholesale managers wage costs £11.43 per hour. Adding on 33% of non-wage costs and multiplying by 93,000 firms we
obtain a cost estimate of roughly £1.4-£2.8m per annum.

“ The Business Names Act stipulates, amongst other things, that businesses must reveal their corporate name and there will
only be an overlap with the UCPD requirement if a business letter is used as an invitation to purchase.
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some invitations to purchase. Finally, for businesses that sell over the internet, the e-Commerce
Directive 2000/31/EC (implemented in the UK by the Electronic Commerce (EC Directive) Regulations
2002) and the Distance Selling Directive 97/7/EC (implemented in the UK by the Consumer Protection
(Distance Selling) Regulations 2000, “the Distance Selling Regulations”) provides some existing
overlap with this information obligation.

We therefore assume that only a small fraction of businesses potentially affected by UCPD will incur
additional admin costs. We estimate that the cost to business from this information obligation will be
approximately £0.06-£0.12 million each year41.

3. Traders must state prices inclusive of taxes, if the price of a product cannot be easily calculated in
advance traders must indicate the method of pricing. Where appropriate traders must inform
consumers of any additional charges (for example postal or delivery charges).

We believe that only a small proportion of businesses will be additionally affected by this information
obligation as it largely overlaps with the Price Marking Order and Price Marking (Food and Drinks
Services) Order 2003.

4. Traders must provide information about the payment, delivery, performance and complaint handling
procedure if they depart from the requirements of professional diligence.

Where traders follow market norms, they are not required to provide any additional information. Also,
the Distance Selling Regulations overlap with this requirement so most traders will already provide this
information to consumers. Current practice is that this type of information may be given to consumers
after they purchase a product. UCPD may require that this information be given to consumers earlier.

5. Inform consumers about right of withdrawal, or cancellation of such a right, where these exist.

Rights of withdrawal and cancellation rights are limited to very specific types of sales. Where they
exist, the relevant legislation normally already requires that consumers should be informed of them.
Examples are the Distance Selling Regulations and the Consumer Protection (Cancellation of
Contracts Concluded away from Business Premises) Regulations 1987.

We expect that the combined cost to business of these three information obligations (3-5 above) will
be minimal given the overlap with existing legislation and that businesses in many cases already
provide this type of information to consumers. Our conservative assumption for illustrative purposes is
that a potential 7,700 enterprises42 will incur significant admin costs estimated to cost business around
£ 0.06-£0.12million each year43.

* In the business sectors affected section of the RIA it was estimated that around 770,000 enterprises would be affected by
UCPD. We have assumed that 1% of these enterprises will incur additional costs and that this cost will be equivalent to %2 - 1
hour of a managers time per annum (the range reflects that larger businesses will spend more time compared to smaller
businesses as they will have a greater number of invitations to purchase). Multiplying 7,700 firms by £15.20 (the equivalent of
1 hours of a retail and wholesale managers hourly wage plus non-wage labour costs) gives £0.06-£0.12million a year.

*2 \We have assumed that 1% of the potential firms affected by UCPD will incur additional admin costs.

3 \We estimate that the cost to business will be equivalent to ¥%-1 hour of a manager’s time per firm per annum (this range
reflects that larger businesses will have a greater number of invitations to purchase compared to smaller sized businesses).
Multiplying 7,700 firms by a retail and wholesale managers wage (plus non-wage labour costs) gives £ 0.06-0.12million a
year.
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