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Government response to July 2007 consultation on the draft Companies Act 2006 model Articles for companies incorporated on or after 1 October 2009

1. In July 2007, the Government published for consultation a near final draft of the proposed model Articles of association for the three main types of company (private companies limited by shares, private companies limited by guarantee and public companies).  This followed previous consultations in March 2005, June and August 2006, and February 2007.  The draft model Articles were accompanied by a short paper outlining the Government response to the February 2007 consultation. 

Implementation timetable change

2. In line with the wider changes to the Companies Act 2006 implementation timetable, the model Articles will now not be commenced until October 2009.  These model Articles are therefore designed for use by, and as a default for, the three main types of companies formed and registered under the Companies Act 2006 on or after 1 October 2009.  
General points

3.
As with previous rounds of consultation, when revising the drafting we have focused on our main aims of developing sets of regulations that present a standardised set of rules which can provide both useful guidance to new companies as well as a default set of internal rules for companies that wish to rely solely upon them.  The draft Articles for private companies also continue to be written with small companies in mind.
4.
We received several helpful comments and drafting suggestions about many of the Articles.  Most of these were minor technical points and, while we have largely addressed these in the revised final draft, we have not commented on all such points in this response document.  We have instead focussed on the more substantive issues raised – as set out below.
5. We have again not reiterated here the purpose of Articles, which was set out in the February consultation document.  We have also not responded here to some points raised, particularly where our response has been covered in a previous response and that position has not changed – this is especially the case where those points have very much been the minority view.
Types of draft model Articles

6. The February 2007 consultation document set out our reasoning for developing three sets of draft model Articles for the main three types of companies.  We have received a few comments suggesting that we should also develop model Articles for unlimited companies and companies limited by guarantee that are membership associations (such as charities). 

7.
The February 2007 consultation document set out that while “…it would be possible to prescribe model Articles for other types of companies: for example, for unlimited companies, … these types of company either do not differ sufficiently from the types of company for which model Articles will be prescribed, or are too specialised and likely to need to have “bespoke” registered Articles, to justify statutory model Articles of their own.”  The Government stands by this position and is not planning to prescribe draft model Articles for either unlimited companies or specific types of companies limited by guarantee.
8.
The current Table E of the Companies Act 1985 makes minimal adaptations to Table A for unlimited companies.  With regard to Table A regulations 32, 34 and 35, and the regulation on share capital, Chapter 8 of Part 17 of the Companies Act 2007 makes general provision for alteration of share capital, and so, with one exception (consolidation procedures for private companies) these regulations are not repeated in the model Articles.  Regulation 38 is not repeated in the model Articles because it is now replaced by sections 307 and 310 of the Companies Act 2006.
9.
Section 3(4) of the 2006 Act provides that if there is no limit on the liability of its members, the company is an unlimited company.  Those wishing to form such a company on or after 1 October 2009 will be able to do so by adopting the model Articles, with the omission of the provision on limited liability (which has now been inserted).  But more likely, given the rarity of such companies and the fact that in practice their formation is driven by other factors e.g. tax, the Government’s view is that they are likely to want bespoke Articles to suit their particular circumstances, on which they are most likely to obtain specialised advice.
10.
The Government is not planning to either re-write draft model Articles for companies limited by guarantee or to prepare a new set for a specific type of company limited by guarantee.  This goes against the general principle of providing default Articles that satisfy the majority of a type of company.  It may be more appropriate to produce guidance on the adoption of model Articles aimed at these, and other, minority groups of companies and we will consider this approach before the model Articles come into force.
Next steps
11.
Given the overall changes to the implementation timetable, we now intend to make the necessary regulations containing the model Articles in Autumn 2008.  Alongside this Government response we are publishing the final draft of the regulations.
Government response to specific comments [where applicable Article numbers used are those in the July 2007 consultation version]
Liability limitation
12.
Each of the three sets of draft model Articles have been amended to include an Article which specifically limits the liability of the members of a company.  This provision is currently included in a company’s memorandum.  This will cease to be the case from 1 October 2009 from when a liability limitation statement will be required in Articles of Association of any limited company. 
Majority decisions without a directors’ meeting (pcls 8, clg 8)

13.
We agreed with concerns raised in response to the February 2007 consultation, that parts of Article 8 on majority decisions without a directors’ meeting might be open to abuse and appeared to contain inconsistencies.  We therefore deleted Articles 8(3) and (4) and redrafted the remaining Articles.  In response to this change there have been further concerns raised regarding Article 8.  The majority of respondents have suggested that the Article as a whole is still open to abuse and does not sit well with Articles 9 and 10 regarding directors’ meetings.  We have therefore decided to delete this Article as a whole and to redraft the adjacent Articles as necessary.
Calling a directors’ meeting (pcls 9, clg 9, plc 7)
14.
We agreed with comments received that Articles pcls and clg 9(4) and (6) (plc 7(6) and 7(8)) were not precise, with unclear consequences and as such could be open to abuse.  These sections of these Articles have been deleted.  Other minor drafting changes have also been made to these Articles.
Adoption of directors’ written resolutions (plc 17)
15.
One respondent suggested that we should introduce an Article permitting any shareholder to appoint a director where the last surviving (or sole) director has died or otherwise ceased to be a director.  We have decided against this on the grounds that this is too unusual a set of circumstances for model Articles and the potential to give power to one shareholder to appoint a director could be open to abuse.

Methods of appointing directors (pcls 17, clg 17, plc 19)
16.
By way of clarification in response to a concern raised by one respondent, if a new director is appointed by the existing directors of a public company then he or she must be confirmed at the next annual general meeting of that company.  This is not the policy for private companies, which no longer have annual general meetings.
Retirement of directors by rotation (plc 20)
17.
One respondent questioned why all directors should be required to retire from office at the first annual general meeting.  This type of Article has been included in default Articles for many years.  It provides clarity and we are not aware that it has caused any problems in practice in the past.  Article 20 (2)(b) has been amended slightly to cater for a director who serves for more than a 6-year term.
Termination of director’s appointment (plc 21(g))
18.
In response to the February consultation we agreed that this Article was open to abuse in small private companies and therefore deleted this provision in draft model Articles for private companies limited by shares and private companies limited by guarantee.  We retained the provision for public companies to provide a back-stop so that, for example, a director who habitually fails to attend board meetings can be removed.  In light of further comments received however, we have decided to omit 21(g) for public companies as well as for private companies.

Appointment and removal of alternates (plc 24)
19.
We do not agree that the drafting should be tightened or that it is desirable to control the number of alternateships that one person can hold.
Members can call general meeting if not enough directors (plc 27)

20.
One respondent raised a concern about the application of this provision.  It should be noted that this is an additional power for members of a public company, which does not detract from other members’ powers.
Procedure for declaring dividends (pcls 30, plc 69)

21.
One respondent expressed concern at the approach that we have taken to bring the provisions for private companies to declare dividends in line with that for public companies.  We had adopted this approach in response to wider comments received in light of the February 2007 consultation and do not propose to change that approach as no other opposing comments have been received.

22.
In pcls 30 (7) we have retained a reference to ‘acting in good faith’.  This follows a precedent in Table A and is aimed to protect directors from liability for negligence when paying interim dividends provided that they act in good faith.  

Chairman’s casting vote (pcls 42(2), clg 28(2), plc 33(2)) 
23.
The provision providing for a resolution to be passed at a company meeting by use of a casting vote of the chairman has been deleted from all three sets of draft model Articles as the previous text conflicted with sections 281 and 282 of the Companies Act 2006.

Amendments to resolutions (pcls 47, plc 39)
24.
One respondent suggested various amendments to this Article with regard to the chairman’s powers and the amendment of a special resolution at a general meeting.  We are minded to retain the current text.  Current Government policy is to give the chairman the freedom to run meetings as he or she sees fit and the model Articles should not pose restrictions on that freedom.  Article 47 (2) makes explicit case law that a special resolution to be proposed at a general meeting may only be amended by ordinary resolution to correct grammatical or other non-substantive errors. Article 47(1) has been amended in response to a comment to make clear that an ordinary resolution to be proposed at a general meeting may only be amended by an ordinary resolution.
Addresses and other contact details (pcls 49, clg 35, plc 79)
25.
Respondents suggested that there was some overlap between this Article and Article 48 that would not permit a document to be sent to a shareholder at an address other than his registered address.  The Government agreed and has deleted this Article.
Company seals (pcls 50, clg 36, plc 81)

26.
These articles have been altered in response to comments that witnessing of affixing of the common seal should also be possible by two authorised persons and that the company secretary (if any) should be capable of being an authorised person.
Directors’ indemnity (pcls 53, clg 39, plc 85)
27.
In response to the February 2007 consultation, several respondents commented on the lack of model Articles relating to directors’ indemnities and insurance and having considered these comments we then included draft indemnity and insurance Articles at the end of all three sets of model Articles.  Since then we have received further comments that the draft Articles are too specific and detailed.  The Government agrees that all that is required is a short permissive Article which gives directors the power to indemnify in accordance with the Act.  We also agreed that this Article should extend to former directors and have amended the Article accordingly.
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