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DRAFT FINAL COMMENCEMENT ORDER 
FOR THE COMPANIES ACT 2006
Introduction
1 The Government announced details of the final commencement timetable for the Companies Act 2006 (the 2006 Act) by Written Statement on 13 December 2007.
2 Many of the provisions of the 2006 Act have already been commenced in 2007 and 2008, bringing early benefits of the modernisation and simplification of company law to business.  The full commencement timetable for the 2006 Act can be found on the BERR website at http://www.berr.gov.uk/files/file46079.doc.
3 In line with the timetable, the final elements of the 2006 Act will be commenced on 1 October 2009.  The Government has agreed to invite comments on the approach taken in the final commencement order prior to making it in October 2008.
4 This explanatory document sets out:
a) Details of final provisions of the 2006 Act that are being commenced;
b) How final commencement of the 2006 Act will be handled and what this means in practice for business on and around the transition date of 1 October 2009 particularly in terms of Companies House systems.
5 The Government welcomes comments on any aspects of the order. It is particularly interested in views on:

a) The transitional provisions for the new time limit for restoration of dissolved companies in non-personal injury cases (see paragraphs 24 to 26).

b) The impact on business of the plans for changing to 2006 Act systems at Companies House (see Annex A).
How to respond
6 The Department for Business, Enterprise and Regulatory Reform (BERR) invites comments on the issues set out in this document and the draft provisions included within the draft final commencement order.  Please send comments by Friday 5 September 2008.
7 When responding please state whether you are responding as an individual or representing the views of an organisation.  If responding on behalf of an organisation, please make it clear who the organisation represents and, where applicable, how the views of members were assembled. Note that we may wish to publish your response.
8 You are invited to send comments, preferably by email to:

companiesAct2006@berr.gsi.gov.uk
If by letter, then to:

Adam Gray
Companies Act Implementation Team

Department for Business, Enterprise and Regulatory Reform
5th floor

1 Victoria Street

London SW1H 0ET
DRAFT FINAL COMMENCEMENT ORDER for the Companies Act 2006
9 The draft final Commencement Order will bring into effect on 1 October 2009 all of the provisions of the Companies Act 2006 that have not yet been commenced.
 Article 3 of the draft order lists the provisions involved. 

10 This document provides a brief summary of what is being commenced in October 2009, and where necessary explains what transitional provisions will be made to deal with the way in which the new law will apply to existing companies. 
11 The commencement of the new provisions on registration will have a significant impact on Companies House’s systems, and Annex A explains what the impact of the switchover to the new system will be on Companies House services in October 2009.
12 As the Companies Act 2006 effectively restates or supersedes the company law provisions in earlier Companies Acts, these will be repealed as the new Act is commenced. There are a few provisions in earlier acts that are not core company law and will not be repealed on commencement. These are summarised in Annex B.
Significant provisions being commenced
Parts 1-4 – Formation and constitution
13 New companies formed on or after 1 October 2009 will complete a new style memorandum, this is very different from the one required by the 1985 Act.  The memorandum is a simple statement of intent to form a company and does not include additional information such as objects of the company.  

14 For those companies formed under the 1985 Act ie before 1 October 2009 – ‘existing companies’ – most of the provisions of their old style memorandum will be deemed to be part of the articles of association.  This change will not result in a need to file anything with Companies House. 
15 If a request is made for a copy of an existing company’s articles of association on or after 1 October 2009, the old style memorandum can simply be attached or the provisions of that memorandum which are deemed to be part of the articles can be appended to the other articles. When,  on or after 1 October 2009, an existing company changes its articles by special resolution, it will need to file its new articles at Companies House including in some way the provisions of the memorandum that are deemed to be part of the articles. The company may choose to integrate these provisions into the articles, or it could choose simply to attach the old style memorandum, or to append the necessary provisions to the other articles.
16 The Government intends to make new regulations prescribing model articles under the 2006 Act for private companies limited by shares, private companies limited by guarantee, and for public companies.  These sets of articles will replace Tables A to F of the 1985 Act as default articles for new companies – those registered under the 2006 Act on or after 1 October 2009.

17 For Companies formed under the 2006 Act, their articles will generally be able to be amended by special resolution, though they will be able to specify that some provisions can be changed only by unanimous agreement of the members or only if conditions are met, or procedures are complied with, that are otherwise more restrictive than those applicable in the case of a special resolution. Some existing companies may have provisions entrenched in their memoranda that cannot be changed, even by unanimous agreement of the members, and these provisions will be treated as part of their articles from 1 October 2009. 

18 Schedule 2 of the draft Order contains a transitional provision at paragraph 3 so that the effect of such an existing entrenched provision will be maintained indefinitely. This means that such a company will only be able to alter those provisions by obtaining a court order under section 22(3)(b) of the 2006 Act.

19 There may be a few companies which will be incorporated under the 1985 Act but where the incorporation will not occur until after 30 September 2009. These will be companies where the applications for incorporation were made just before 1 October 2009. These companies are referred to as “transitional companies” in the final Commencement Order and slightly different transitional provisions apply to them.

Part 5 – Names
20 The provisions being brought into force on 1 October 2009 move into secondary legislation some detailed rules about the names which are permitted for companies and unincorporated businesses.  They also make explicit provision for the common practice of a company’s proposed name change being conditional, for example on the completion of a merger.
21 The transitional provisions make clear when the new rules apply; in particular, that existing names will not be affected by any change in the rules.
Part 6 – Registered office

Part 7 – Re-registration as a means of altering a company’s status

22 These two parts make only minor changes to the existing law, which will take effect on 1 October 2009. 
Part 8 – Registers of Members
23 For the most part, the provisions being brought into force regarding registers of members simply replace the existing requirements.  (The new provisions, providing for safeguards for company members, were brought into force in October 2007.  Separately, there will be Regulations to ensure that these safeguards continue to be effective until October 2009; this is a transitional provision until the safeguards come into force on a permanent basis)  
24 The only additional new requirement is that a company must inform anyone inspecting its register of members of when it was last brought up-to-date.  The Government intends to consult over a proposal that this provision should not apply to those companies subject to the Uncertificated Securities Regulations.
Parts 10 and 12 – Residential Addresses
25 Most provisions in Parts 10 and 12 of the Act will already have been commenced before October 2009. The 1 October 2009 commencement will bring in new rules relating to directors’ and secretaries’ addresses.  In future, secretaries will only file a service address; every director will file two addresses: a service address for the public record and the home address which will be disclosed only to specified public authorities and, in most cases, to credit reference agencies.  Directors whose association with particular companies puts them at risk of violence or intimidation will be able to apply for higher protection so that their home addresses will not be disclosed to credit reference agencies.  The Commencement Order will ensure that those directors whose home addresses already get special protection will automatically get the higher protection.
26 From 1 October 2009, companies will have to keep a register of directors’ residential addresses; the information in this register must be kept confidential and may be kept in whatever form the directors think best.  There are also some other changes to the information about their directors and secretaries that companies will have to enter into their public registers.  For existing directors and secretaries, this will not have to be done straight away.  Rather companies will have till their next annual return is due.  
Part 17 – A company’s share capital 
Part 18 – Acquisition by a limited company of its own shares
27 The provisions on share capital are mainly restatements of the existing law in the Companies Act 1985, though there are a number of changes.

28 Two of the key reforms in this area will be commenced before October 2009, as they are on track to be commenced with effect from 1 October 2008:

a) the new procedure for private companies to make capital reductions supported by a solvency statement instead of by a court order;

b) repeal of the restrictions under the Companies Act 1985 on financial assistance for acquisition of shares in private companies, including the “whitewash” procedure.

29 Changes that will take effect from 1 October 2009 include: 

a) abolition of authorised share capital fixed in a company’s memorandum of association (subject to transitional provisions for existing companies, preserving the authorised capital as a limit on the allotment of shares, until amended or revoked by ordinary resolution);
b) directors of a private company with only one class of shares will by default have authority to allot more shares (with a transitional provision for existing and transitional companies requiring them to opt in by ordinary resolution);
c) a new mechanism for redenomination of share capital, simplifying the process.
Part 24 – Annual return
30 The 2006 Act does not change the requirements for annual returns. The Companies Act 1985 (Annual Return) Regulations 2008, which will come into force on 1 October 2008, change the requirements relating to information about their shareholders that companies must include in their Annual Returns.
Part 25 – Charges
31 There are no transitional provisions as the 2006 Act does not change the requirements in the 1985 Act

Part 31 – Dissolution and restoration to the register
32 Companies which have been dissolved are removed from the register of companies maintained by the Registrar at Companies House.  However, dissolved companies may be restored to the register by the courts.   For non-personal injury related cases, there is currently a two year time-limit for restoration of dissolved companies.  The Companies Act 2006 will extend this time-limit from 2 years to 6 years from the date of dissolution. This is in line with the normal statutory limitation period in England and Wales and in Northern Ireland (although not in Scotland, where the law on extinction of obligations by prescription is different).  

33 There are three main options in respect of the application of the new 6 year time limit to companies dissolved prior to commencement of the new provisions on 1 October 2009:

Option 1: to apply the new 6 year limit to all companies dissolved before commencement, including those dissolved more than 2 years before commencement (i.e. before 1 October 2007).  Such companies, which are currently exempt from restoration to the register, would become liable to restoration again;

Option 2: to provide that the new 6 year limit does not enable an application to be made in respect of a company dissolved before 1 October 2007.   Companies dissolved up to 2 years before commencement on 1 October 2009, which under the current law could be restored on that date, would remain liable to be restored, but for a longer period (i.e. for a 6 year period instead of a 2 year period);

Option 3: to apply the new 6 year limit for restoration to the register only to companies dissolved on or after the 1 October 2009 commencement date.

34 The Department invites views on these options.

35 The 2006 Act does not restate the bar, contained in the current legislation, on restoration in respect of personal injury cases of companies which were dissolved before 16 November 1969 (11 March 1971 in Northern Ireland), although it would be possible to retain the bar under separate powers in the Act.  The Government has said that it proposes to repeal the bar with effect from 1 October 2008, and has invited comments
 on this approach by 4 July 2008.

Part 33 – UK Companies not formed under companies legislation 
Part 34 – Overseas Companies
36 Both these areas of company law have transitional provisions dealing with new provisions that are coming into force.  In both cases these will be included within secondary legislation supplementing the provisions set out in these Parts within the 2006 Act.
Part 35 – Registrar
37 It is important that the register is a useful and accurate source of information for users.  Part 35 of the Companies Act 2006 makes changes to the way that the registrar will operate from October 2009. Some areas currently covered within secondary legislation will in future be set out in ‘rules’ made by Companies House. Part 35 also provides new obligations and powers for the registrar, to carry out certain actions to maintain the accuracy and transparency of the register. This will include an obligation to remove material from the register as a result of a court order (‘rectification’) if the material derives from anything invalid or ineffective or that was done without authority, or is factually inaccurate or derived from something factually inaccurate or forged.  Regulations will also provide for the removal, on application to the registrar (without the court’s involvement), of certain material on these same grounds.  Among other things, the registrar will also be required to annotate the register in certain circumstances – for example to indicate that information has been removed – and will be authorised (under regulations) to annotate the register where he believes that any material is misleading or confusing. The powers could be used in cases such as company hijacking or false appointment of company directors.
38 Some provisions under Part 35 have been commenced already, either for certain purposes (in the case of the registrar’s power to require forms) or generally (for example, to impose language requirements for documents delivered to the registrar). However, transitional provisions will ensure that implementation of the remainder of Part 35 will, generally speaking, only apply to filings made after the 1st October 2009 under the 2006 Act. Existing rules, and the current practice of the registrar, will apply to other filings.  This will provide the clarity necessary for Companies House to operate new procedures effectively on and after 1 October 2009.
Part 36 – Offences under the Companies Acts

Part 37 – Companies: supplementary provisions
Part 38 – Companies: interpretation

Part 40 – Company directors: foreign disqualification etc

Part 41 – Business names

Part 44 – Miscellaneous provisions

39 These six mainly ancillary parts will be commenced to the extent that they are not already in force. 
Part 45 – Northern Ireland

40 The Companies Act 2006 applies all aspects of company law on a UK-wide basis.  On 1 October 2009 all existing companies that are registered in Northern Ireland will automatically become UK companies – including those currently operating as overseas companies in Great Britain.
Annex A - Handling final commencement of the 2006 Act – transition in practice
1 October 2009 transition – common commencement
41 Final commencement of the 2006 Act will take place on Thursday 1 October 2009, in line with the Government’s written statement of 13 December 2007.
42 As 1 October 2009 falls on a Thursday, Companies House will change some of its front-end systems requirements mid-week to accommodate the provisions of the new Act and particularly to close off Companies Act 1985 (the 1985 Act) filing provisions that will no longer apply from this date.  However, to minimise disruption to business, Companies House will make the majority of its system changes over the following weekend of 3 – 4 October 2009.
Companies House systems – Thursday 1 and Friday 2 October 2009
43 Customers will be able to search the Companies House database as normal on 1 and 2 October 2009 ahead of closure of the system during the weekend of 3 – 4 October.
44 The Companies House website will also be accessible for e-filing of both 2006 Act returns and notifications and any residual 1985 Act returns (such as accounts or charges).  Relevant 1985 Act filing on these days will continue to be processed.  Any 2006 Act returns or notifications that are filed over this period will be logged but held for processing until the 2006 Act system has been fully integrated at the weekend.
45 Any relevant 1985 Act returns filed in hard copy will be processed as usual.  2006 Act returns filed in hard copy during this period will also be logged for receipt but stored until full integration of the new system.
Final 1985 Act incorporation and 2006 Act incorporation
46 Applications for incorporation of a company under the 1985 Act will be accepted up to and including 30 September 2009.  Applications received after this date will be rejected and a new application will be required under the 2006 Act.
47 Prior to incorporating new companies under the 2006 Act, Companies House will aim to complete processing of all final 1985 Act incorporations received by 30 September.  As far as possible these will be completed on 30 September; however it is possible that, depending on the number of applications, some companies may be incorporated under the 1985 Act on 1 and 2 October 2009.  
48 Applications for incorporation of a company under the 2006 Act will be accepted on or after 1 October 2009.  Applications received before this date will be rejected and a new application will be required.
49 The initial front-end system changes that Companies House will make between 30 September and 1 October 2009 will allow 2006 Act incorporation applications to be filed on or after 1 October 2009, both electronically and in hard copy.
50 2006 Act incorporation applications filed before the 2006 Act system is fully integrated will be logged and stored by Companies House until the 2006 Act system is fully integrated on 5 October 2009 when they will begin to be processed.  This will result in some delay to incorporations which are usually undertaken within 24 hours if received electronically and 3 to 5 days when submitted on paper.
51 However it should be noted that it will not be possible for Companies House to accept or process same-day incorporation applications on 1 and 2 October 2009 as the 2006 Act system will not be fully operational.  Companies House plan to resume this service as normal on 5 October 2009.
52 An advantage of this overall transition approach means that it will be easier to identify in future years under which of the two Acts a company was incorporated.  No 2006 Act companies will be incorporated before 5 October 2009.  Companies incorporated on 1 or 2 October 2009 will be 1985 Act companies, with processing on these days to clear any outstanding September applications.  Companies incorporated on these two days are catered for in the draft final Commencement Order under the term ‘transitional companies’ – this means that they are incorporated under the 1985 Act even though they are incorporated after commencement of the 2006 Act. For most purposes they will be treated just like any other company incorporated under the 1985 Act.
Companies House systems – Saturday 3 and Sunday 4 October 2009
53 Companies House will completely shut down its system, including its website database searching and electronic filing over the weekend of 3 – 4 October 2009, as is their standard practice when implementing a large system change.  This will allow them to fully change their systems to process 2006 Act filing.
54 Customers will still be able to file 1985 Act and 2006 Act returns and notifications in hard copy in the usual way but e-filing will not be possible during this period.

55 The complete system, able to fully process both 1985 Act and 2006 Act returns will be operational from Monday 5 October 2009.
Time-critical returns
56 Some returns under company law are subject to strict deadline constraints.  These include:
a) Change of name;

b) Change of registered office;

c) Dissolution and restoration;

d) Incorporation;

e) Reduction of capital;

f) Registration of a charge; and 

g) Re-registration.
57 Of these, only two (change of registered office and incorporation) can be filed either electronically or in hard copy.  Customers completing these returns during the transition period at the start of October 2009 should be aware that electronic filing for these returns will be possible on 1 and 2 October but will need to be carried out in hard copy if the return is made on 3 or 4 October 2009.
58 The other returns listed above can continue to be filed as normal (in hard copy) over the transition period.
Preparation for transition
59 The Companies House website will provide access to all new 2006 Act forms, including those required for incorporation under the new Act, well in advance of this transition period.  Although these forms will not be able to be used until 1 October 2009, their availability, along with user guidance, will allow companies and other Companies House customers time to prepare for transition to the new system.
Annex B - Previous Companies Acts
The company law provisions of the Companies Acts of 1985 and 1989 and the Companies (Audit, Investigations and Community Enterprise) Act 2004 have been replaced or superseded by the Companies Act 2006, and they will be repealed once the 2006 Act is fully commenced in October 2009.  This leaves a number of provisions in each that relate to issues that are not strictly company law.

Provisions left in the Companies Act 1985

· Company Investigations – these provisions go wider than companies

· Orders imposing restrictions on shares following an investigation – these relate more closely to financial services than to company law

· Provisions about Scottish floating charges and receivers – these are now a matter for the Scottish Parliament

Provisions left in the Companies Act 1989

· Powers to require information and documents to assist overseas regulatory authorities – these relate more closely to financial services than to company law

· Provisions about Scottish incorporated charities – these are now a matter for the Scottish Parliament

· Provisions about financial markets and insolvency – these relate more closely to financial services than to company law

Provisions left in the Companies (Audit, Investigations and Community Enterprise) Act 2004

· The provisions extending the functions of the Financial Reporting Review Panel (FRRP) to interim accounts and reports and about the financing and liability of the Financial Reporting Council (FRC) and its subsidiary bodies (about the FRC rather than about companies at large)

· Community interest companies (a code which is additional to company law and sits alongside it rather than forming part of it) 
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Summary


On 1 & 2 October 2009:


Companies House website open for business as usual 


Hard copy and electronic 1985 Act filings processed as normal


2006 Act incorporation applications and other 2006 Act returns and notifications can be filed for processing on 5 October 2009


On 3 & 4 October:


Companies House website temporarily closed for change over to 2006 Act system and database searches will not be available for this period


Hard copy returns can be filed as normal


It will not be possible to file returns electronically over this weekend











� Except that Sections 327(2)(c) & 330(6)(c) are not being commenced for the time being.





� Explanatory text is available on the BERR website at: � HYPERLINK "http://www.berr.gov.uk/files/file46301.doc" ��http://www.berr.gov.uk/files/file46301.doc�
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