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Continuation 4

Companies Act 2006 implementation:

The Companies (Disclosure of Address) Regulations 2008

GOVERNMENT RESPONSE TO RESPONSES TO CONSULTATION

Background

 AUTONUM  
A draft of the Companies (Disclosure of Address) Regulations 2008 was placed on the BERR website on 2 May 2008 with a request for comments by 11 July 2008.  These draft Regulations have 2 Parts and 2 Schedules.  

Part 1 provides 

· for the circumstances under which the Registrar will disclose protected information to:

· specified public authorities;

· credit reference agencies;
(the Act defines “protected information” so that it includes directors’ home addresses and also any statement that a home address is the same as a director’s service address);

· for applications from individuals, companies and subscribers (ie persons setting up a company) for protected information not be disclosed to credit reference agencies:

Part 2 provides for applications for addresses to be removed from the public record.  

Schedule 1 is a list of the public authorities to whom the Registrar may disclose the protected information.  

Schedule 2 sets out the conditions with which public authorities and credit reference agencies must comply in order to receive protected information.  

 AUTONUM  
The main differences between the May 2008 draft Regulations and the draft of The Companies (Particulars of Usual Residential Address) Regulations 2008 placed on the BERR website in July 2007 were the changes to the draft Schedule 2.  These changes were so that:

(a) the protected information must be used only within the EEA;

(b) the permitted purposes for credit reference agencies to include:

i) providing an assessment of a person’s creditworthiness (noting that “person” includes not only individuals but also companies, LLPs and other legal persons); this was instead of the purpose of vetting applications for credit which appeared in the previous draft Regulations;

ii) conducting conflict of interest checks;

iii) providing information to a specified public authority that has satisfied the conditions for protected information to be disclosed to it.

The conditions for disclosure in the draft Regulations will enable the Registrar not only to respond to requests from a specified public authority or credit reference agency that meets the specified conditions that relate to a specific individual but also to provide them with a bulk product with daily updates.  
 AUTONUM  
Other significant changes in the draft Regulations were so that:

(a) the Regulations come into force on 1 October 2009;

(c) protected information will not be disclosed to credit reference agencies while consideration is being given to an application for it not to be disclosed to them;

(d) the registrar may require public authorities and credit reference agencies:

i) to provide him with information and evidence so that he may determine whether to disclose protected information to the body making the request; 

ii) to advise him of any material change to information previously provided;

(e) the registrar may rely on statements provided by public authorities and credit reference agencies;

(f) a company may make an application on behalf of any of its directors for protected information not to be disclosed to a credit reference agency;

(g) the company providing goods or services to the Security Services or the police, etc is not identified as a separate ground for an application (rather, it is one of a company’s activities that might result in a person being subjected to violence or intimidation);

(h) applications are required to include any former name of the applicant which had been notified to the registrar;

(i) for applications for addresses to be removed from the public record, there is no time limitation on the office held (but, as previously, the application must relate to an address placed on the register on or after 1 January 2003);
(j) to add the Community Interest Companies Regulator and the Serious Organised Crime Agency to the list of specified public authorities (previously referred to as “competent authorities”) in Schedule 1.

Consultation and Government Response
 AUTONUM  
Most respondents’ comments related to Schedule 2, in particular to the purposes for which a credit reference agency may use the protected information.  The following additional purposes were proposed:

(a) to conduct checks for the prevention and detection of crime or fraud.  (The Government agrees.)

(b) to conduct conflict of interest checks made necessary by any enactment.  (The Government agrees.)

(c) to supply the information to specified public authorities or another credit reference agency.  (The Government consider that anyone to whom the Registrar discloses protected information must not pass the information to anyone else unless the Registrar is satisfied that the recipient also meets the conditions for disclosure of the information.  This proviso means that it will be possible to pass the information to a specified public authority or another credit reference agency provided that the Registrar is satisfied that the recipient meets the conditions.)

(d) to supply the information to clients or lenders.  One credit reference agency suggested that this be conditional upon the freely given explicit and informed consent of the data subject; the British Bankers Association argued similarly.  (The Government reject this proposal as it would enable persons to have access to protection information although they are barred by statute from direct access to it.  Furthermore it would be easy to exploit such a concession fraudulently.)

(e) where required or permitted by Statute.  (No provision is needed to cover where the disclosure is required by statute.  The Government considers that if the disclosure is not required by statute then it should be permitted only for the purposes specified in these Regulations.)

(f) for statistical analysis where no individual can be identified.  (The Government consider this to be too risky.)

It was also suggested that Schedule 2 be revised so that:

(g) The definition of credit reference agency is changed to cover those that provide information relevant to the financial standing of businesses.  (It is not possible to widen the definition of credit reference agency in s.243(7) of the Companies Act 2006.  This definition covers all those agencies that are registered under the Consumer Credit Act 1974.

 AUTONUM  
Respondents also made some constructive criticism of the drafting, in particular as regards:

(a) the definition of “former name”;
(b) so that an application for the removal of an address provided in relation to registration of charges can be made where the charge has been discharged; 

(c) to provide that the evidence in support of an application might be a statement by the applicant;

(d) so that the Regulations are consistent in their terminology.

The revised draft Regulations take account of these comments and also update the list of specified public authorities in line with the recommendations of their representatives.  On the other hand, the Government did not agree with the following suggestions:
(e) To enable former directors to make an application for their address not to be disclosed to credit reference agencies.  (The regulations separately provide for an address previously entered on the public record to be made unavailable for public inspection.  Addresses so protected will not be disclosed to credit reference agencies.)

(f) So that protected information may be processed only within the UK and must be used within the UK, rather than anywhere within the EU.  (This would not be compatible with our Treaty obligations.)

(g) So that credit reference agencies cannot use the protected information for the purpose of complying with anti-money laundering legislation.  (The Government consider such a restriction would not be in the public interest.)
 AUTONUM  
The Office of the Scottish Charity Regulator, the Food Standards Agency and the Health and Safety Executive asked to be added to the list of public authorities to whom the Registrar may disclose protected information if they satisfy the conditions in Schedule 2 of the Regulations.  In addition, several public authorities requested that the references to them be updated in the light of devolution or machinery of government changes.  The Government has agreed to these requests.

 AUTONUM  
Those who responded are:   
Experian Ltd
Bisnode Ltd
DLA Piper UK LLP
Association of Chartered and Certified Accountants

LM Group Ltd (Riskdisk Ltd)
Equifax plc
Representatives of the specified public authorities in Schedule 1 
In addition, a late response was received from the British Bankers Association.
