EXPLANATORY TEXT

[image: image1.png]Department for Business
Enterprise & Regulatory Reform



STATUTORY AUDITORS AND THIRD COUNTRY AUDITORS (AMENDMENT) (NO 2) REGULATIONS 2008 (SI 2008/2639)

Introduction

1 The Statutory Auditors and Third Country Auditors (Amendment) (No 2) Regulations 2008 have been made by the Secretary of State and come into force on 31 October 2008. The regulations amend the provisions of the Statutory Auditors and Third Country Auditors Regulations 2007 (SI2007/3494 – “SATCAR”) on the registration of third country auditors. The amendments will allow the Professional Oversight Board of the Financial Reporting Council (POB), which is responsible for the registration of third country auditors under SATCAR, to do so in line with the Commission Decision (2008/627/EC) of 29 July 2008 concerning a transitional period for audit activities of certain third country auditors and audit entities.
2 A draft of the Statutory Instrument was published on the BERR website in August seeking comments by Monday 29 September. This explanatory text summarises the comments received and gives the Government response.
Background to Commission Decision 2008/627/EC 

3 The EU’s Statutory Audit Directive (2006/43/EC) sets out requirements for the regulation of auditors from outside the EEA (“third country auditors”) who audit the accounts of companies incorporated outwith the Community that issue securities which are admitted to trading on EEA regulated markets. The Directive allows the regulation to be disapplied or modified for third country auditors who are subject to regulation in their home country which is equivalent to that in the EU. The Commission has carried out a preliminary assessment of audit regulation in relevant third countries. Some have a system of public oversight already in place or are moving towards such a system, though the Commission has not yet taken a final equivalence decision.
4 Commission Decision 2008/627 allows Member States to treat auditors from specified third countries largely as if their regulation is equivalent for a transitional period. This will allow the implementation of the Audit Directive with the minimum disruption to EU markets. The Decision can be found at: http://ec.europa.eu/internal_market/auditing/relations/index_en.htm. 

POB Consultation

5 The practical implementation of these arrangements in the UK is the responsibility of the POB under SATCAR. In May 2008 the POB published proposals on the registration of third country auditors and the implementation of the Commission Decision for public consultation. That consultation closed on 25 July 2008 and a report of the POB’s conclusions is due to be published shortly, with an updated impact assessment, on  its website at www.frc.org.uk/pob.
6 The POB’s proposals for the implementation of the Commission Decision are to be given effect by the disapplication of some of the requirements in SATCAR on the registration and regulation of certain third country auditors. Under the Companies Act, powers are delegated to the POB to issue Directions to do this. Those Directions are not covered here but will be available, with details of the POB’s requirements for registration, including under the Commission Decision, on its website at: www.frc.org.uk/pob.

Draft Statutory Instrument

7 BERR issued the draft Statutory Instrument for public comment following the conclusion of the POB consultation and after a meeting in August with representatives of the accountancy institutes, the larger audit firms and the POB. The draft amends SATCAR to define those third country auditors who may take advantage of the transitional arrangements and to provide for the operation of the register under the Commission Decision. BERR has received two written  representations on the draft; one from an accountancy representative body, and one from an audit firm.  
Government response to comments
8 One respondent asked how the UK will respond to further developments, including equivalence decisions on individual countries, and what will happen at the end of the transitional period set by the Commission Decision. The Commission is continuing to assess individual third countries with a view to taking equivalence decisions in respect of some before the end of the transitional period. When a decision is issued we will implement it as appropriate, following consultation. 

9 Regulation 2(2) of the draft Statutory Instrument inserted several new definitions into regulation 29 of SATCAR. The respondent commented on the definition of an “exempt third country auditor”. It requires that, as well as being overseen by a competent authority established in a “specified third country”, an “exempt third country auditor” should be “eligible to conduct audits of the accounts of bodies… formed under the law of that or another specified third country”. The respondent questioned whether the words “or another” were superfluous. Having considered the respondent’s comments, BERR has removed the words “or another” from the definition.
10 Regulation 2(3) of the draft Statutory Instrument inserted a new paragraph (3A) into regulation 35 of SATCAR specifying the additional information that an exempt third country auditor must send to the POB in its application for registration.  Paragraph (3A)(c) and (d) requires the auditor to state ”whether and (if so) when a quality assurance review has been carried out in respect of the auditor” and to provide information required by the POB about the outcome of the review. This implements Article 1.1(e) of the Commission Decision. One respondent pointed out that Article 1.1(e) goes on to consider the case “Where information about the outcome of the last quality assurance review is not public and such information cannot directly be provided by the competent authorities of the concerned third country”. The respondent questioned whether this implied that Article 1.1(e) only applies to quality assurance reviews by the relevant third country competent authority. One respondent also queried why the draft instrument did not include the wording of Article 1.1(e) of the Commission Decision regarding the need to treat certain information in confidence.
11 BERR has considered these comments and Article 1.1(e) of the Commission Decision and concluded that it is properly implemented in the regulations. The second sentence of Article 1.1(e) applies in the case where information as to the outcome of a review is held by the competent authority in confidence so that authority may not send the information to the POB. It ensures that where the auditor sends the information to the POB, it is held confidentially. This is implemented in the UK because the information will be subject to the confidentiality requirements of section 1224A of the Companies Act 2006, as inserted by SATCAR. 
12 One respondent also raised questions on the drafting of regulation 2(6). The respondent queried whether the term “fit and proper” should be used, as it does not appear in Article 45 of the Directive. BERR’s view is that Article 45 requires compliance with Article 4 of the Directive which is implemented in the UK (Schedule 10, paragraph 8 of the Companies Act 2006) by requiring that auditors be “fit and proper”. The use of the term in these Regulations and in regulation 36 of SATCAR is therefore consistent with the UK’s implementation of the Directive. The respondent also questioned whether there was a need for further clarification of the duties of an exempt third country auditor set out in new regulation 40(3). BERR’s view is that the approach taken in the draft is consistent with that in the existing SATCAR provisions on (non-exempt) third country auditors, and has therefore not amended the instrument.

13 Regulation 2(4) has been amended following the publication of the regulations in draft on the BERR website. The relevant parts of Article 1.1 of the Commission Decision are no longer included in a Schedule to the Regulations. The inclusion of this text was not intended to be of legal effect. The relevant text is now included in the Explanatory Note to the Regulations.
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