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Introduction XE "Introduction" 
In December 2008, BERR and Defra, in conjunction with the Devolved Administrations, published a consultation document seeking views on draft regulations transposing the waste provisions of EC Directive 2006/66/EC - the Batteries and Accumulators and Waste Batteries and Accumulators Directive (hereafter “the Batteries Directive”) in the UK.  The purpose of the consultation was to obtain views from producers, distributors, collectors and recyclers of all types of batteries, and from any other interested parties, on the proposals presented by the draft regulations.

2. More information and a full text of the Batteries Directive can be found at:

http://www.berr.gov.uk/whatwedo/sectors/sustainability/batteries/page49501.html
3. Previous consultations took place in December 2007 on options for the transposing all the various requirements of the Batteries Directive and in May 2008 on draft regulations transposing provisions related to the composition and labelling of new batteries.

4. More information and full texts of the consultations and subsequent responses can be found at: 

http://www.berr.gov.uk/consultations/page43278.html
http://www.berr.gov.uk/consultations/page46169.html
Background to the Directive
 XE "Background to the Directive" 
5. The Batteries Directive repeals Directive 91/157/EEC on Batteries and Accumulators Containing Certain Dangerous Substances, which introduced a limited range of environmental and product design requirements, including restrictions on the use of certain potentially dangerous substances, the labelling of batteries containing lead, mercury or cadmium, and the collection and recycling of those batteries at end of life. 
6. This earlier Directive, and subsequent amendments, were transposed into GB law through Statutory Instruments 1994/232, 2000/3097, and 2001/2551, and additionally implemented through a non-statutory industry and Government action programme. In Northern Ireland, Statutory Rules 1995 No. 122 and SR 2002 No. 300 transposed the Directive. 
7. A proposal for a new Batteries Directive was made by the European Commission (“the Commission”) on 24 November 2003, covering all batteries (so called ‘primary’ batteries, single life varieties) and accumulators (rechargeable or secondary batteries) and waste batteries and accumulators.  The Commission proposed that as the existing legislation covered only an estimated 7% of consumer batteries and accumulators on the EU market, all batteries and accumulators should be brought within scope, for environment and trade reasons.  Following negotiation, the new Directive was adopted on 6 September 2006, and came into force on 26 September 2006. The deadline for transposition into Member States’ national law was 26 September 2008.
8. The Batteries Directive applies to all types of batteries irrespective of their shape, weight, composition or use, except those used in certain military or space applications.  It seeks to improve the environmental performance of batteries and of the activities of all economic operators involved in the life cycle of batteries, e.g. producers, distributors and end users and, in particular, those operators directly involved in the treatment and recycling of waste batteries.
9. Key provisions in the Directive are: 
· restrictions on the use of mercury and cadmium in batteries; 
· labelling requirements for new batteries to aid consumer choice and recycling; 
· a minimum 25% collection rate for waste portable batteries to be met by 2012, rising to 45% by 2016; 
· a prohibition on the disposal by landfill or incineration of waste industrial and automotive batteries – in effect setting a 100% collection and recycling target; 
· the introduction of “producer responsibility” obligations; 
· the setting of recycling efficiencies to ensure that a high proportion of the weight of waste batteries is recycled; and
· the setting of waste battery treatment standards. 
Responses to the Consultation Received
10. The consultation posed 21 questions about the proposals for implementing the Directive’s provisions on the collection, treatment and recycling of waste portable, industrial and automotive batteries.

11. A total of 128 written responses to the consultation paper were received. Figure 1.1 and Table 1.1 provides a breakdown by sector. Annex A lists all of those that responded to the consultation. 
Figure1.1 Responses by sector
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Table1.1 Responses by sector

	Sector
	Number of Responses

	Retailer
	6

	Trade Association
	25

	Local Authority
	29

	Manufacturer/Producer
	27

	Other
	14

	Waste Industry
	20

	Consultants/Lawyers
	6

	Government Organisation
	1

	TOTAL
	128


Portable Batteries
 XE "Portable Batteries" 
Question 1 – What are your views on the proposed level of the small producers exemption?

12. The Batteries Directive allows – subject to consultation with the European Commission – Member States to exempt producers that have a very small share of the national market from financing collection, treatment and recycling. Such an exemption must not disrupt batteries collection in the Member State. The Government proposed that producers who put less than 3 tonnes of batteries a year on the market would be exempt from financing collection, treatment and recycling. 

Overview of Consultation Responses to this Question:

· 24 respondents stated there should be no exemption. 10 of these were local authorities.

· 43 respondents agreed in principle that there should be an exemption of some sort, although opinion was divided on how an exemption should applied.

· 10 of these respondents stated a lower weight threshold should be used e.g. 1 tonne.

· 7 of these respondents stated that a higher threshold should be used.

· 6 respondents stated that de minimis exclusion for all small producers should not exceed 5% of the total market.

· 10 respondents, all producers/manufacturers, stated that annual sales rather than quarterly sales should be used, this would help reduce burden on the smaller producers.

· 3 respondents suggested that small producers should not have to register.

· 3 respondents stated that the Government would need to adjust targets (increase) to compensate for producers not obliged to recycle.

· Other comments of note raised by individual stakeholders included that the Government had underestimated the numbers of 'large' and 'small' producers and that exemption rules should be reviewed once more robust information is available.

Government and Devolved Administrations’ response

13. We note that most respondents agreed in principle with an exemption but a number of responses expressed concern with the proposed 3 tonnes level for a de minimis exemption. Some felt that the level was too low but more thought it was too high. Furthermore, newly acquired comparative data from other European countries suggested that a 3 tonne threshold might mean that the producers benefiting from the exemption had a larger market share than we originally assumed. 

14. The Government will therefore reduce the threshold for the de minimis to 1 tonne of batteries placed on the market in any given calendar year. Producers placing less than 1 tonne of portable batteries on the market will not have to finance the net costs of collecting, treating and recycling waste portable batteries (nor publicity). Furthermore, it was recognised that, following the responses received, the quarterly reporting of sales data would be too onerous for small producers. Therefore, small producers will only have to provide annual sales data.

15. The Government recognises that data on small producers is limited.  Fuller data will be available once producers start reporting their sales data as they are required to do under the regulations. The Government will keep the Batteries regulations under review in light of this data.

Question 2 – What are your views on the proposal for approval of portable Batteries Compliance Schemes?
16. Batteries producers will meet their obligations by joining compliance schemes. These schemes are subject to approval by the environment agencies. The consultation paper set out a two stage approval process for such schemes.

Overview of Consultation Responses to this Question:

· 35 respondents supported the proposals in principle, 16 of which were local authorities. No existing producer compliance scheme supported the proposals in their entirety.

· 27 respondents voiced concerns about the proposed timetable for the two stage approval process.

· 20 respondents including all the producer compliance schemes commented on the two stage approval process. 13 of these respondents voiced concerns about the process. Concerns included:

· The ability of the agencies to assess whether schemes have viable plans to collect and recycle batteries in line with their members’ obligations at Stage 1 (At Stage 1 a scheme will not have any firm members).

· What would happen to a producer who had signed up in advance with a Battery Compliance Scheme (BCS) which subsequently did not gain approval? Since the business plans of BCSs will be predicated on being able to meet the obligations of its members, it is unlikely that a (large) producer would be able to find an alternative BCS.

· Prior to formal approval of any BCS it will be difficult for producer members and potential battery network partners to commit to a particular BCS. This could result in every possible BCS making claims to all possible partners, thus rendering the process irrelevant.

· 11 respondents (submitting their response prepared by the compliance scheme, B2B Compliance) called for a two-tier system or two types of BCS: 
a) BCSs which contain members which have financing obligations; and

b) BCSs which carry out a registration only process for exempt small producers and producers that supply portable-type batteries that do not enter the household waste stream.
· 9 respondents raised comments relating to the approval criteria for BCSs. 5 of these suggested that having a ‘demonstrable track record in the field of producer responsibility’ should be an additional criterion.

Government and Devolved Administrations’ response

17. The environment agencies will produce guidance for schemes on the approval process. The two-stage approach was designed to give producers greater confidence in the robustness of the schemes that they are considering joining. However, given the number of concerns raised from the producer community responding to our consultation, the Government has decided to make the approval a single-stage process. The evidence which BCSs will need to provide to the environment agencies to meet the conditions of approval will remain unchanged.  

18. The Government has not taken up the suggestion of two types of compliance scheme but recognises the impact that the exemption of very small producers could have on the running of a BCS. Furthermore, one of our key concerns was to minimise the costs to small producers.  Producers below the de minimis are exempt from producer responsibility obligations (i.e. collection, treatment and recycling of batteries). The only service that Batteries Compliance Schemes would have provided for small producers was to obtain their registration and sales data and pass these onto the environment agencies. To reduce the administrative burden on schemes and the costs to small producers, the regulations now require that small producers register directly with the environment agencies and provide annual sales data to the agencies. Small producers may be charged an annual fee of up to £30 to cover the costs that the environment agencies will incur in dealing with small producers.  

Question 3 – What are your views on the proposed requirements on portable Batteries Compliance Schemes?

19. This question reflects the requirements in the draft regulations on schemes to collect, treat and recycle batteries on behalf of their members. Under the proposals schemes would only be to meet their collection targets by their own efforts in 2010 and 2011 but would be able to trade evidence of collection treatment and recycling from 2012. The schemes would also need to carry out publicity (see question 4), register their members with the environment agencies and report data. 
Overview of Consultation Responses to this Question:
· The most common issue raised was regarding the trading of evidence. 35 respondents commented on the trading of evidence.
· 13 respondents, including 4 producer compliance schemes, supported evidence trading and felt that it should not be restricted (or should not be postponed until 2012).

· 15, including 7 respondents submitting their response prepared by NAWDO, did not support evidence trading or support limits on trading.

· 12 respondents including 5 waste industry stakeholders were in broad agreement with the proposals.

· 19 respondents commented on the requirement for quarterly reporting. 16 of these specifically objected to the requirement with only 1 stakeholder specifically agreeing with quarterly reporting.

· 10 respondents voiced concerns about reporting by chemistry. 5 of these suggested reporting according to groups and the most common suggestion was: lead-acid, nickel cadmium and all other types. 

· 15 local authorities (and local authority representatives) voiced concerns about the possible number of schemes operating in an area which could create competition for batteries and confusion for residents. They also felt that BCSs should have to meet the costs of existing local authority battery recycling schemes even if they decide not to use these services in order to fulfil their requirements.

· 12 respondents raised concerns about: the ability of BCSs to ‘cherry pick’ collection sites; and/or - distributors who are also producers being at an advantage over producer-only organisations in terms of having access to waste batteries.

· 12 respondents made comments in relation to the requirements on BCSs to accept batteries from any economic operator (see also response to Question 8).
Government and Devolved Administrations’ response

20. The requirements for BCSs will remain broadly as proposed. However, we had previously envisaged that all battery producers large and small would have to register with a BCS. As explained above, producers who put less than 1 tonne of batteries on the market per year will now register directly with the relevant Environment Agency.

21. We have also noted the comments that the provision of sales data quarterly would be onerous. Discussions with stakeholders have suggested that these requirements are most onerous for small producers. However, we believe that more regular data will be required - at least in the period up to 2012 - to enable schemes and the environment agencies to assess progress towards the Directive targets. The Government will therefore change the regulations so that small producers will only need to provide data annually. 

22. Furthermore, responding to the responses on trading of evidence, we have dropped the requirement that schemes would need to show that they had met the 2010 and 2011 interim targets through their own efforts. The first two years interim targets (2010 and 2011) will however remain “soft targets”, i.e. BCSs failing to reach the targets will not be committing an offence, although if failing very badly they will have their approval reviewed and possibly withdrawn by the EAs. We believe that making the interim targets “hard” targets would unnecessarily increase the burden on producers. 

23. The Government considered the proposal made by the British Battery Manufacturers Association (BBMA) and some producers that we should allow banking between years (i.e. the batteries collected one year could count against the next year’s targets). Respondents argue that schemes that collect more than expected would face higher costs than those that under-collect.

24. The Directive is clear that the collection rates of Member States will be assessed on the basis of collection in that year. Since the Directive is about producer responsibility, we do not think that it would be sensible to separate the way in which we calculate the amount collected on behalf of producers and the amount collected by Member States. We considered allowing batteries collected in 2010 to count towards the 2011 target because the targets for these years are UK - and not Directive - ones. However, it is unclear that this would be any significant benefit to schemes because the targets are already “soft” ones where the only penalty is withdrawal of scheme approval in cases of drastic failure.

Question 4 - What are your views on the provisions on publicity for consumers?

25. The Directive requires that battery producers fund the net costs of information for end users. In response to the first Government consultation, we indicated that we proposed to run a national campaign funded by producers. In further discussions with stakeholders, many producers and potential compliance schemes expressed reservations about the costs that would result from this approach. In the draft regulations, we therefore proposed a split of responsibility with Government responsible for some publicity but with compliance schemes responsible for informing end-users about their collection arrangements etc.  

Overview of Consultation Responses to this Question:

· 32 respondents (including 16 manufacturers/producers) agreed that it should be the responsibility of the BCSs to provide publicity, in principle.

· 32 respondents disagreed in principle that BSCs should be responsible for publicity.

· 33 respondents (including 15 local authorities) stated that a central agency i.e. WRAP should be responsible to ensure that conflicting and counter-productive messages are not provided.

· 11 respondents stated that the BSCs should pay into a centrally funded campaign but one that could also be adopted locally.

· 13 respondents stated that producers supplying non-household batteries, or batteries that would not be found in municipal waste should be exempt from publicity costs.

Government and Devolved Administrations’ response

26. The main concerns about the proposal relate to the lack of a single message to consumers and the possible confusion that may arise. We propose to address this point in three ways. First, we will carry out a Government information campaign later this year. Secondly we will include batteries within our general publicity on recycling. Thirdly, WRAP have already produced, as part of their trials of collection methods, materials that schemes can use in their publicity campaign. 
27. Schemes are invited to work together to achieve a unified message for end-users.

28. The Batteries Directive and UK regulations make no distinction between household and non-household batteries. Producers have responsibilities to collect and recycle batteries whether the end users are householders or businesses. However, making schemes responsible for publicity will give them flexibility to provide appropriate forms of information to end users.

29. Our proposal, therefore, remains that schemes should be responsible for providing information to consumers. This will enable schemes to adjust their publicity to do what they need to in order to meet their collection targets. Some schemes will need more publicity than others; the types of publicity needed will vary between schemes.  

Question 5 – What are your views on the proposals for the issue of evidence of portable batteries treatment and recycling?

30. Under the draft regulations, treatment facilities and exporters would provide evidence for schemes on the basis of quantities of batteries delivered to the facility or exporter by the scheme. The facility or exporter would be responsible for ensuring the Directive’s treatment and recycling requirements were met. They would need to maintain an audit trail to enable the environment agencies to check that this was the case. 

Overview of Consultation Responses to this Question:

· 44 respondents supported the current proposals provided that there would be a stringent audit system in place.

· 6 respondents agreed that the evidence should be based on the quantity of batteries ‘received for treatment’.

· 4 respondents stated that the proposals do not have a procedure in place for local authorities (or any other battery collector) that have collected and stored batteries which are scheduled to be collected by a BCS that has since had its approval withdrawn.

· 10 respondents stated that if approval for a BCS is withdrawn then a mechanism should be in place to ensure continued funding and support for battery recycling schemes run by local authorities.
Government and Devolved Administrations’ response

31. The majority of respondents broadly agreed with the Government proposals. The main concerns raised – especially by local authorities – related to what would happen if a scheme had its approval withdrawn. The regulations have been clarified on this point, for example to make clear that a producer could in these circumstances collect batteries and obtain evidence while they were between schemes. Other minor changes have been made to clarify that an operator of a treatment facility should apply to the relevant agency for all the sites in that area. For example, an applicant will send one application to SEPA for all sites in Scotland.
Question 6 – What are your views on the proposed interim targets in the draft regulations?

32. The Directive’s collection targets are that at least 25% of the average sale of batteries should be collected for recycling in 2012 and 45% in 2016. The draft regulations include interim targets for the years 2010 and 2011 and 2013-2015. These targets are – like the Directive targets – percentages of average sales. The interim targets are designed to help producers, schemes and the Government to assess progress towards the difficult collection targets in the Directive. The proposals were that the interim targets should be that 10% in 2010, 18% in 2011, 30% in 2013, 35% in 2014 and 40% in 2015.

Overview of Consultation Responses to this Question:

· 65 respondents were supportive of the interim annual targets while 6 respondents were not.

· 10 respondents stated that there should be financial penalties for failing to meet the interim targets.

· 10 respondents suggested that the interim targets should be mandatory.

· 11 respondents stated that the interim targets needed to be higher to compensate for the batteries produced by the exempt (smaller) producers to ensure the national targets will be met.

· 3 respondents recommended that there should be 2 levels of penalties that should be applied when a scheme is not meeting expectations. These levels will dependant on the magnitude of that failure.

· 2 respondents stated more robust data was needed before setting the targets.

Government and Devolved Administrations’ response

33. Interim targets were broadly accepted by respondents with general agreement of their levels. Therefore the Government is retaining the proposed levels.

34. As noted in response to a previous question, the Government has not accepted the proposal that interim targets should be “hard” targets. We believe that this would potentially increase the burden on producers. We view the purpose of the interim targets as being a way for schemes, producers and the environment agencies to work towards the Directive targets. We have also changed the way in which interim targets are calculated to respond to concerns from stakeholders that the regulations were asking for data from 2008 which they might not have.
Question 7 – What are your views on the proposed exemption for small distributors?

35. The Directive requires that distributors – those who sell portable batteries to end users – accept back waste portable batteries. The draft regulations asked for views on a possible exemption from this requirement for shops that sell less than 16 kilogrammes of portable batteries a year and have a floor space of less than 280m2.

Overview of Consultation Responses to this Question:

· 5 respondents stated they did not agree that there should be exemptions.

· 72 respondents agreed that there needed to be some form of exemptions, however there was a large range of views on how this should be applied.

These included:

· 11 respondents felt the 16kg of batteries was too low for an exemption.

· 5 respondents suggest that retailers who produce between 16kg – 200kg should have the option of either operating a take back point or providing literature to the nearest one. A further respondent suggest this threshold should be 0.5 tonnes.

· 6 respondents stated that retailers should be judged on sales only and not floor space.

· 4 respondents stated that retailers should only be based on floor space.

· 8 respondents suggested that exempt sites should still provide literature indicating where the nearest take back site is.

Other Comments of Note:

· Concern that the start date of 1 January 2010 was difficult for retailers as it was just after the busy Christmas period.

· Large retailers should accept small retailer’s returns.

· There were concerns that large retailers would try to reclassify themselves as small retailers to avoid their responsibilities.

· The exemption should be judged on units sold rather than weight or floor space.

Government and Devolved Administrations’ response

36. The proposed levels on exemption included stores below the size of the Sunday Trading Law (i.e. 280m2) and selling less than 16 kg per year.

37. The Directive does not provide explicitly for a small distributor exemption. The basis for our proposal was the requirement in the Directive that the environmental impact of transport be taken into account in maximising the collection of batteries. We need to balance the concerns expressed by several respondents that the threshold was too low with the environmental basis of the exemption. We judge that a threshold of 32 kilogrammes is appropriate.

38. We also recognise that the double criteria could be confusing. The Government, therefore, will remove the 280m2 criterion. The effect will be that large shops which only sell a few batteries will benefit from the same exemption as other shops.

39. We have accepted that requiring collection in stores to start on 1st January 2010 could be difficult for retailers. The requirement to take back waste portable batteries will therefore start on 1st February 2010. The Government will appoint an enforcement body for the distributor requirements of the regulations this year.

40. Under our proposals a distributor who has a responsibility to accept back batteries (i.e. one who sells more than 32 kg per year) can get them picked up by a compliance scheme free of charge. The Government has accepted the point raised by the BBMA that such distributors should not charge compliance schemes for the batteries they have collected. The Government recognises that should new data arise once the regulations are in place this might lead to a need to review the small distributor exemption and possibly to change the threshold. The Government therefore encourages compliance schemes to collect data on collection rates from distributors as the basis for a future review.

Question 8 – What are your views on the proposal for schemes to accept batteries from economic operators and Competent Public Authorities?

41. The Directive recognises that economic operators and competent public authorities may collect batteries and requires that they be given access to the system of collection, treatment and recycling. The draft regulations place an obligation on compliance schemes to accept such batteries but do not require schemes to pick them up from the economic operator or competent public authority in question.
Overview of Consultation Responses to this Question:

· 40 respondents agreed that BCSs should accept waste batteries from any economic operator or public authority free of charge for recycling.

· 15 respondents stated that the definition of a ‘Competent Public Authority’ should include the Waste Disposal Authority.

· 28 respondents disagreed with the proposal that BCSs should accept waste batteries from any economic operator or public authority free of charge for recycling.

· 2 respondents stated this would cause a health and safety issue.

· 8 respondents stated this would create unfair costs for BCS members.

· 6 respondents stated this would increase environmental cost of the schemes.

· 12 respondents suggested that pick-ups should be demand led.

· 9 respondents said this would lead to over collecting.

· 6 respondents suggested BCSs should be required to provide open access and free of charge drop off points for the purpose of allowing any collector to deliver their used batteries.

· 4 respondents stated that there should be a minimum weight for collections.

· 3 respondents stated that in the same way that a BCS is obliged to collect, free of charge, waste batteries from a distributor; a distributor should not sell waste batteries it has collected to a BCS.

Other comments of note:

· Respondents are not sure of the definition of ‘accept’ within this context.

· Regulation 26 refers to facilities run by schemes, but in reality, this is unlikely and ‘accept’ therefore suggests ‘collect’. It is suggested this needs to be clearly understood and needs to be better defined in the regulations.

· BCSs should only collect in the geographic collection areas where the scheme already has contracted collection arrangements.

· It is unclear whether the 21 day deadline refers to the BCS agreeing a date for a collection with the distributor, or actually making the physical collection of the used batteries.

· If a scheme has met its recycling targets, and cannot ‘trade’ any additional evidence, it is not reasonable that any additional collection, treatment and recycling costs should fall on the scheme members.

· To keep the integrity of the recycling cycle, economic operators and competent authorities should ensure that all batteries collected are given to a compliance scheme within 180 days of collection. This would discourage stockpiling of batteries.

Government and Devolved Administrations’ response

42. There seems to have been some confusion in the responses to this question between the requirement on schemes to pick up from distributors on request and the requirement to accept batteries from economic operators and competent public authorities.

43. There is no requirement on schemes to collect from economic operators, including small, exempted distributors, or from public authorities. Schemes will advise economic operators or competent public authorities wishing to collect on what their arrangements are for accepting batteries from them.

44. There is a requirement to pick up from non-exempt distributors if requested. However, in doing so schemes are under a duty to consider the environmental impact of the transport involved. They are not under a duty to collect within 21 days but must contact the distributor within that time to discuss and agree pick up arrangements.

Question 9 – Is the approach to recovering the costs of regulating schemes reasonable?

45. The question asks about the proposed structure of charges to recover, from batteries compliance schemes, the environment agencies’ costs in regulating the schemes. The costs cover two elements – set up costs including development of IT, preparation of guidance and ongoing costs. The ongoing costs cover costs associated with regulating scheme activities and with regulating individual producers (e.g. compliance visits). The charges proposed in the consultation paper were that a scheme would be charged £149,000 plus £5,000 per large producer (i.e. producer above the de minimis).  This question relates to the £149,000 charge per scheme.
Overview of Consultation Responses to Question 9:

· 40 respondents from across the range of stakeholder groups did not agree with the approach suggested.

· 14 respondents, including 5 manufacturers/producers, felt the approach was reasonable.

· 15 respondents did not specifically state whether they felt the approach was reasonable or not.

· Various additional comments were made:

· 36 respondents said that the costs were far greater than the actual time and effort that will be needed to regulate the schemes.

· 10 respondents stated that the approach will lead to fewer schemes.

· 15 respondents stated that the costs were unfair on small producers.

· 13 respondents would like to see two tier registration requirements e.g. one cost for ‘small’ members and another for large ‘members’.

· 2 respondents said scheme with few members would be penalised.

· 4 respondents requested to see a breakdown of how the costs were calculated.

Other Comments of Note

· Costs should be calculated per tonne.

Question 10 – Is the approach to recovering the costs of regulating obligated producers of portable batteries reasonable?

46. This question relates to the proposed charge of £5,000 per large producer (i.e. producer above the de minimis).
Overview of Consultation Responses to Question 10:

· 55 respondents from a range of stakeholder groups did not agree with this approach.

· 9 respondents from a range of stakeholder groups agreed with the approach.

· Comments and suggestions included the following:

· 12 respondents stated that there should be a 2 tier system for large producers. This should be separated by those that do and those that do not supply batteries to the municipal waste stream. A lower cost should be applied to those that do not supply batteries to the municipal market.

· 21 respondents said that the costs were far greater than the actual time and effort that will be needed to regulate the schemes.

· 8 respondents stated that it would be up to the scheme to monitor members while the agencies monitor the scheme. There should be no additional cost.

· 7 respondents stated that the cost should be in relation to associated impact of the member i.e. high quantities high cost, low quantities low cost.

· 5 respondents suggested this cost should be incorporated in the scheme’ start up cost.
Other Comments of Note

· All members of a scheme should pay a cost.

· Respondents asked to see a breakdown of how the costs were calculated.
Government and Devolved Administrations’ response to questions 9 and 10
47. In light of comments on the level of charges applied to each BCS and larger producer (and other changes to the regulations especially the threshold for exempting small producers and the registration of small producers with the environment agencies), the level of charges in the regulations have been reduced to: 
· Charge per scheme £118,000

· Charge per large producer £680
48. Annual Charges for Battery Compliance Schemes. These charges are designed to recover the staff costs of regulating Battery Compliance Schemes. This includes Account Management - reviewing operational plans, offering advice to schemes, undertaking compliance monitoring including the end of year process, managing schemes that fail to meet targets, resolving queries etc. It also covers data and reporting requirements including handling and checking of registration and sales data.  These elements are directly proportional to the number of schemes that have to be regulated.

49. Other elements covered by these charges include the costs of IT development, other set-up costs (development of Agency procedures, forms and guidance, training of staff) and IT support and maintenance.

50. These elements are independent of the number of schemes, so have to be apportioned across the number of schemes that come forward. For the purposes of estimating the costs and calculating the charges we have assumed that there will be three schemes.

51. We estimate that these charges will recover £490,000 each year, of which about two thirds relates to the variable elements and one third to the fixed costs.

52. The application charge for compliance schemes remains £17,000.
53. In addition, assuming that 1,300 small producers register with the agencies at a cost of up to £30 each, the agencies will recover a further £39,000 from these producers.

54. Charges for the approval of Approved Batteries Exporter (ABEs) and Approved Batteries Treatment Operators (ABTOs) are unchanged, although the latter are now applied in respect of individual sites.
Question 11 - Are the proposed thresholds reasonable? Would it be better to distinguish between lead/acid batteries and the rest, rather than between portable, industrial and automotive batteries?

55. The Government proposed that an application to be an Approved Batteries Treatment Operator (ABTO) should cost £2,590 per large facility and £500 per small facility, with a similar distinction applying between large and small exporter.

56. We proposed that any ABTO or Approved Batteries Exporter (ABE) dealing with less than 150 tonnes of waste industrial and automotive batteries or issuing evidence for less than 15 tonnes of waste portable batteries should be considered a small ABTO/ABE.

57. Firstly, we asked whether the proposed threshold is reasonable. We then asked whether a different approach to battery classification should be used.

Overview of Consultation Responses to this Question:

· 50 stakeholders provided a response to the question.

· In relation to the thresholds 21 respondents agreed with the thresholds suggested. 2 respondents did not.

· Only 39 stakeholders responded to the second part of the question. 17 respondents stated that it is right to keep the groupings as portable, industrial and automotive. 7 did not have a clear view. 4 respondents said that the classification of batteries should simply be lead acid batteries or other.

· 6 respondents stated that lead acid batteries should be separate due to their inherent market value and feel that having a separate collection system for industrial and automotive batteries is an appropriate reflection of the existing markets for these batteries.
Other Comments of Note

· Mobile phone batteries should be treated as a further category.

· It would be better to distinguish battery type by use.

· Portable and industrial batteries should be one category.

· Requests for WEEE AATFs and AE to be exempt from charging as battery recycling is part of their existing licensed activities.
Government and Devolved Administrations’ response

58. Since most respondents supported our proposed thresholds and there were no clear preferences for a different approach, we will retain the proposals in the draft regulations. However, we note the preferences expressed for more integration of approvals with the WEEE system. We also note the wish for mobile phone batteries to be treated as a further category. We are interested in exploring with the industry in due course whether further measures should be taken – perhaps as part of a review of the batteries regulations – to encourage reuse of such batteries.

Industrial Batteries XE "Industrial Batteries" 
Question 12 – Do you agree that these producer obligations – which result in an entitlement for end-users to request free take-back, while continuing to allow other arrangements to operate, are the simplest means of providing the necessary producer responsibility safety net?  If not can you suggest a better alternative?
59. Producers of industrial batteries must take back waste industrial batteries of any chemistry, on request, from an end-user when supplying (selling) new batteries to that end-user.  If the end-user is not able to return batteries to his supplying producer (for example, when he is not purchasing new batteries, and his supplier does not wish to provide a service), any producer of industrial batteries must take back the batteries on request if he sells or has sold batteries of the chemistry in question.  If these arrangements cannot be met, the end-user is entitled to request take-back from any producer of industrial batteries, of any chemistry.

Overview of Consultation Responses to this Question:

· 63 stakeholders responded to this question.

· 34 respondents agreed with the Government’s proposals, 8 of which

· provided further comments or suggestions.  Over half of these comments called for more information or guidance on how the ‘safety net’ would operate.  9 of the 32 respondents who agreed with the proposals were from the waste/recycling sector.
· 11 respondents did not agree with the Government’s proposals, the most commonly cited reason being the concern that producers of industrial batteries could be unfairly burdened with tonnages of returned batteries which exceed the quantities or chemistries of those they place on the market.

· 2 respondents raised points relating to industrial batteries which are part of EEE/WEEE.  One stakeholder felt it was unreasonable that an importer of products containing industrial batteries would be responsible for the batteries (within these products) at end of life.  Another stakeholder raised the question as to who will be responsible for industrial batteries which arise at WEEE dismantling facilities.

Government and Devolved Administrations’ response

60. The Government is pleased with the strong support for its proposals, which recognise the high recycling rates achieved in the past, but acknowledges the significant stakeholder concern about the possibility of industrial battery producers receiving requests to take back greater amounts of batteries than they place on the market.  However, throughout the overall consultation process, the general view expressed  by stakeholders has been that the vast majority of waste industrial batteries are already collected and recycled, suggesting that there should not be  significant quantities of uncollected batteries needing to be dealt with outside the currently established commercial routes.  To have put in place a system which restricted producers’ potential take-back obligations more closely to the tonnages of batteries they had placed on the market would have required one or more of a number of possible arrangements, including membership of compliance schemes, detailed logging of take-back activity, or the operation of a central allocation system to spread obligations and costs among all producers.  All such systems would inevitably mean additional running, monitoring and enforcement costs which would need to be paid for by all producers, for uncertain benefit.  The Government has therefore decided to proceed on the basis of the proposals set out in the consultation paper, but will monitor whether a disproportionate burden falls upon particular producers, and will keep the operation of the system under review.  It is possible that some respondents that asked for additional information about a “safety net” may have misunderstood this aspect of the consultation.  The obligations set out in the consultation are themselves the safety-net intended to deal with all of the most likely circumstances.

Question 13 - Do you agree with the proposal to dispense with the notion of producers of industrial batteries being required to become members of compliance schemes, and with the suggestion that such producers, when not members of portable Battery Compliance Schemes, should register with BERR, rather than the Environment Agencies?

61. Producers of industrial batteries will not be required to register with a BCS unless they are also a producer of portable batteries.  Industrial battery producers will be required to register directly with BERR.  They will need to declare their registration number when supplying new batteries.

Overview of Consultation Responses to this Question:

· 66 stakeholders provided a response to this question.

· 48 respondents agreed with the Government’s general proposals of not requiring industrial battery producers to register with compliance schemes.

· This included respondents submitting their response prepared by the compliance scheme, B2B compliance (11 respondents), and NAWDO (7 respondents).

· However, 15 of these responses suggested that it might be more appropriate for the Environment Agency to be registration authority rather than BERR.  7 of these 15 responses were those issued by NAWDO or its local authority members.

· Some respondents involved with the ELV Regulations were keen to see BERR act as the registration body for both industrial and automotive battery producers.

· 14 respondents did not agree with the Government proposals.

· Some of these respondents raised concerns that if these producers are not members of compliance schemes they would not be financing the costs of collecting their batteries.  Some cited the similarities between some industrial batteries and portable batteries and questioned the underlying assumption that the majority of industrial batteries are already collected and recycled.

Government and Devolved Administrations’ response

62. As explained above, the establishment and running of compliance schemes bring with them additional cost burdens for producers.  Whilst judged necessary for portable batteries, where the UK is tackling the initial 25% collection target from an extremely low starting point, in the case of industrial batteries, where recycling rates are already high, we remain convinced that schemes or other administrative systems are not the best way forward for industrial batteries.  Their role could well be negligible. That being the case, the registration of industrial battery producers does not have to be linked to a scheme membership requiring Environment Agency approval and monitoring, so can be adequately administered at BERR where the Department already has responsibility for registration of vehicle producers under End of Life Vehicles legislation.

Question 14 - Do you agree that it is right to confine producer obligations to battery chemistries they place on the market?

Overview of Consultation Responses to this Question:

· 50 stakeholders responded to this question.

· 43 respondents agreed with this proposal with 30 of these making no further comments or suggestions.  Additional comments or remarks included:

· an acknowledgement that this may make the system more difficult to administer;

· the need to allow new/future battery chemistries to be included in the system;
· re-emphasising the point that individual producers could be overloaded by waste batteries which are ‘orphan’ or for which the producer can not be found.

· 3 respondents did not agree with the proposals.  These respondents suggested a collective system based on market share or alternatively a system where industrial batteries are grouped into types according to whether the cost of recycling was positive or negative (cost or revenue).

Government and Devolved Administrations’ response

63. The vast majority of the tonnage of industrial batteries fall into a small number of main chemistries, so whilst this measure adds a degree of complexity, the Government does not think it disproportionate, since relating producer obligations to battery chemistry, as far as possible, seems a fair approach – potential costs or other complexities of collection/recycling of certain chemistries of battery will fall initially on the businesses that produce those chemistries.  The Government therefore intends to continue with this approach.

Question 15 – Do you foresee difficulties in producers being able to submit accurate total sales data which reflects exports by their customers?

64. Industrial battery producers will need to report to BERR an estimate of the total tonnage and chemistry of industrial batteries placed on the market; those which are discarded; and those which have been delivered to an approved re-processor or exporter.  This question sought views on the ability of producers to provide data on the batteries sold on to the UK market whilst taking into consideration those which are subsequently exported.

Overview of Consultation Responses to this Question:
· 52 stakeholders responded to this question.
· 44 said that ‘yes’ they did see foresee difficulties in producers being able to submit this data. This included respondents submitting their response prepared by the compliance scheme, B2B compliance (11 respondents), and NAWDO (7 respondents).

· Respondents cited the following reasons:

· the lack of legal requirement to supply data along the supply chain;

· similar difficulties in collecting data for the Packaging Waste Regulations;

· the confidential/sensitive nature of such data;

· the length of the supply chain /number of middle-men prior to export; and;
· the significant administrative time required to collate such data.

· One stakeholder felt it was going beyond the requirements of the Directive which had ‘opted’ for a ban on disposal of industrial batteries, rather than a collection/recycling target. In their view, this approach was taken due to the fact it was impossible/difficult to obtain data on industrial batteries in use/in the waste stream.

· 4 respondents felt that this requirement should not cause difficulties.

· 2 of these cited the similar requirement under the Packaging Waste Regulations as evidence that it was feasible.

· Some respondents made alternative suggestions to the proposals, such as:

· requiring producers to provide ‘reasonable estimates’ in the early years, with later years requiring producers to provide ‘estimates as accurate as reasonably possible’;

· providing producers with a ‘robust’ calculation method for them to use; and

· placing a legal requirement on exporters to supply data back up the supply chain.

Government and Devolved Administrations’ response
65. The Government recognises that there is significant concern about this issue.  However, in order to ascertain whether the objectives of the Directive are being met, there will need to be a system for comparing the tonnage of batteries being placed on (and staying on) the UK market and the tonnage of batteries being recycled.  This is in order to give confidence that industrial batteries are being diverted from landfill and incineration and into a recycling option, and to enable accurate reports to be submitted to the European Commission.  The Government appreciates however that some of this data can only be best estimates drawn from information obtained from the customer base, in particular the proportion of batteries that may be leaving the UK before becoming waste.  Recognising that such data may not be easily obtained, the Government has decided to make its provision voluntary, and not a statutory requirement on producers.  But these estimates will be helpful to the Government when assessing what levels of producer responsibility take-back, and industrial battery treatment and recycling are being achieved.

Automotive Batteries
Question 16 - Do you agree that these producer obligations – which result in an entitlement for certain final holders to request free take-back, while continuing to allow other arrangements to operate -- are the simplest means of providing the necessary producer responsibility safety net.  If not, can you suggest a better alternative?

66. Producers of automotive batteries are required to offer free take-back of waste automotive batteries on request from final holders (e.g. garages, scrap-yards etc).  However, under current market conditions final holders are likely to receive payment for their waste batteries.  Producers have to publish information on how final holders of waste automotive batteries may request the take back entitlement.

Overview of Consultation Responses to this Question:

· 60 stakeholders provided a response to this question.

· 43 respondents agreed with the proposal – either in general or broad terms.

· No respondents specifically said they disagreed with the proposals although some offered suggestions and comments (e.g. the safety net may never be required as waste automotive batteries have consistently had a value).

· Some local authorities called for early guidance on how to request this ‘free take back’ and any implications associated with it (i.e. nature of collection arrangements).  They also called for a mechanism for them to recover the costs of setting up such a scheme (eg infrastructure and staffing).

Government and Devolved Administrations’ response

67. The Government was pleased to receive such broad-based and strong support for its proposals and will legislate on this basis. It is estimated that virtually all waste automotive batteries are recycled, because of their lead content, and the Government is determined not to interfere with this successful commercial activity, beyond providing a producer responsibility safety net,  in case collection, treatment and recycling ever became uneconomic.  Given therefore that waste lead-acid batteries normally have a positive value, it is expected that many local authorities will continue to use their established battery collectors to deal with whatever automotive batteries are brought back to Civic Amenity Sites, and will expect to derive income from that stream.  Should such collection prove uneconomic, then Local Authorities have the same entitlement as final holders of such batteries – and may request free collection by producers.

Question 17 - Do you agree with the proposal to dispense with the notion of producers of automotive batteries being required to become members of compliance schemes, and with the suggestion that such producers, when not members of portable Battery Compliance Schemes, should register with BERR, rather than the Environment Agencies?

68. Producers of automotive batteries will not be required to register with a BCS unless they are also a producer of portable batteries.  Automotive battery producers will be required to register directly with BERR.  They will need to declare their registration number when supplying new batteries.

Overview of Consultation Responses to this Question:
· 49 stakeholders provided a response to this question.
· 39 respondents agreed with the proposals that automotive battery producers should not be required to become members of compliance schemes.

· 7 respondents felt it was more straightforward and logical for all producers to register with schemes.  One stakeholder felt it would be more costly to have two registration routes, another stakeholder felt that given automotive and portable batteries will require collection from civic amenity sites it would make sense to have registration through a scheme.

· 5 respondents felt that registration with the Environment Agencies would be preferable as it would be consistent with other legislation and allow data to be held in a central hub.

Government and Devolved Administrations’ response

69. As with industrial batteries, the establishment and running of compliance schemes would bring additional cost burdens for producers.  With waste automotive batteries generally having a value, the role of schemes or other administrative systems could well be negligible.  Registration can be adequately administered at BERR.

Question 18 - Do you foresee difficulties in producers being able to submit accurate total sales data which reflects exports by their customers?

70. Automotive battery producers will need to report to BERR an estimate of the total tonnage of automotive batteries placed on the market, those which are discarded and those which have been delivered to an approved reprocessor or exporter.

Overview of Consultation Responses to this Question:

· 37 stakeholders responded to this question.

· Many respondents referred to their response to Question 15 relating to industrial batteries.

· 31 said that ‘yes’ they did see foresee difficulties in producers being able to submit this data. This included respondents submitting their response prepared by the compliance scheme, B2B compliance (11 respondents), and NAWDO (7 respondents).

· Respondents cited the following reasons:

· the lack of legal requirement to supply data along the supply chain;

· similar difficulties in collecting data for the Packaging Waste Regulations;

· the confidential/sensitive nature of such data; and

· the unnecessary and disproportionate burden on producers.

· 3 respondents felt that this requirement should not cause difficulties.

Government and Devolved Administrations’ response

71. The Government’s response in Paragraph 66 also applies here.

Offences and Penalties
Question 19: We invite comments on the proposed level of offences and penalties in the regulations
72. Under the draft Regulations, Producers, Distributors, BCSs and ABTFs/exporters could be found guilty of a range of offences and subject to different levels of penalty fines depending on the offence.  This question asked for comments on these proposed offences and penalties.

Overview of Consultation Responses to this Question:

· 21 respondents did not give a view with regard to the proposed level of offences and penalties.

· 18 said they supported the proposed offences and penalties. This included respondents submitting their response prepared by NAWDO (7 respondents). 

· 19 respondents tentatively supported the proposals but with conditions or suggested amendments, such as:

· There needs to be suitable enforcement behind the penalties, but that it takes a ‘light-handed’ approach to begin with.

· Penalties should be against the corporate body, rather than an individual.

· Training of ‘enforcement’ staff will be needed prior to implementation

· Administrative penalties, as in the Duty of Care, Registration of Waste Carries and Packaging Waste Regulations, could be used.

· Offences should be tiered in terms of severity and penalties should be proportionate to that.  

Government and Devolved Administrations’ response

73. The proposals for offences and penalties were broadly supported by the respondents and have been largely retained in the final Regulations (apart from where other changes have required these provisions to be adjusted).

Other Legislation
Question 20 – What are your views on the Draft Scottish Legislation?

Overview of Consultation Responses to this Question:

· 34 respondents did not give a view on the draft Scottish legislation;

· 5 respondents were content with the draft legislation as presented;

· 13 respondents stated that they are against separate or distinct legislation from the rest of the UK and are in favour of harmonised legislation for the reasons of minimising administrative burden and costs.

Government and Devolved Administrations’ response

74. Government agrees that administrative burdens on businesses should be minimised.  For this reason the Directive’s placing on the market and producer responsibility provisions are being implemented across the UK by single pieces of legislation.  The separate Scottish legislation affects only waste management sites and operators in Scotland and does not overlap, or otherwise interact with, the UK legislation.  The Scottish legislation also makes blanket changes to existing waste management licences, thereby eliminating the necessity for operators to apply for an amendment.

Impact Assessments
Question 21: Do you agree with the costs and benefits for the UK of these provisions as set out in the partial impact assessments (Annexes C, D and E)? Please provide evidence to support your view.
75. Three Partial Impact Assessments are provided in the consultation document. The first relates to the implementation of the Directive’s requirements relating to portable batteries, the second relates to the requirements with regard to the industrial and automotive batteries and the third relates to the draft Regulations for Scotland.

Overview of Consultation Responses to this Question:

· 19 respondents generally agreed with the results of the partial impact assessment, under which 6 answered directly and the other 13 responded less directly via other questions.  Within this group of 19, some respondents stated that the results indicated clearly the need for further work to be undertaken by Government to reduce the disparity between the higher costs and lower benefits.

· A further 19 respondents disagreed with the outputs of the partial impact assessment and its cost-benefit results.  Here, 10 disagreed directly whilst the other 9 gave their opinion via other questions or general text. In the main they stated that the costs to businesses had been underestimated and the benefits overstated.  Some felt there should be better synergies with other, related legislation and their compliance schemes, such as WEEE and packaging regulations.

Government and Devolved Administrations’ response
76. The Government has considered these responses in finalising the Impact Assessments for the regulations in question. The Government is publishing an Impact Assessment on the proposals for waste portable, industrial and automotive batteries. The Scottish Government will publish a separate Impact Assessment on their regulations. 

Next Steps
77. The Government is very grateful for the responses it received to this consultation.  The Government has now presented to Parliament the Regulations which transpose the Waste Battery Collection and Recycling provisions of the Batteries Directive into UK law.

ANNEX A
List of Respondents

	
	
	

	360environmental
	G&P Batteries Ltd 
	REPIC

	ABSL Power Solutions
	GB Electronics (UK) Ltd
	Retail Motor Industry Federation

	Accumulator Recycling
	Global Sources Ltd
	Royal Mail

	Adams Consultancy Services
	GP Batteries (UK) Limited
	S Norton & Co Ltd

	AFDEC
	Greater Manchester Waste Disposal Authority
	SAFT Limited

	Alpha Labs Ltd
	Greencycle
	Seiko UK Ltd

	AMDEA
	H.J. Enthoven & Sons
	SEPA

	Ansmann Energy UK Ltd
	Halfords
	SGF Ltd

	Antrim Borough Council
	Hampshire County Council
	Shropshire Waste Partnership

	Arc21
	Hewlett Packard 
	Siemens plc 

	Association of Convenience Stores 
	ICER
	SJ Berwin LLP

	B2B Compliance
	Intellect 
	SMMT

	Ballymoney Borough Council
	International Lead Association
	Somerset Waste Partnership

	Batteryrecycling-uk
	Kit Carpenter Limited
	Sony United Kingdom Limited

	Bellingham + Stanley Ltd
	Lancashire County Council
	Southern Waste Management Partnership (SWaMP2008)

	BHF Group
	LARAC
	St Edmundsbury Borough Council

	BMRA
	Leeds City Council
	Staffordshire County Council

	Boots
	Leicester City Council
	Strateco Ltd

	Bosch
	Leicestershire County Council
	Suffolk County Council

	British Battery Manufacturers Association
	Lighting Industry Federation Ltd 
	Suffolk Waste Partnership 

	British Retail Consortium
	Lloyds Pharmacy
	Tesco

	Budget Pack
	London Borough of Haringey
	The Automobile Association Limited 

	BVSF
	London Councils
	The Co-operative

	Cambridge County Council
	Lorne Laboratories Ltd
	The Horticultural Trades Association

	Cambridgeshire County Council
	Megger Limited
	The Independent Battery Distributor Association (IBDA)

	CCR Logistics Systems AG
	Merseyside Waste Disposal Authority
	The Wastepack Group Limited

	CITRON RECYCLE
	Mobile Broadband Group
	Toshiba Information Systems (UK) Ltd

	Compliance Link
	Moltech Power Systems Ltd 
	Toshiba Medical Systems Ltd

	Comply Direct Ltd
	Morplan Ltd
	Triple 'e' Recycling Ltd

	DHL Environmental & Compliance Solutions
	Moxia Energy
	Valpak

	Donarbon Ltd
	MVDA  
	Veolia Environmental Services (United Kingdom) Plc

	Dorset County Council
	National Grid
	WE3 Compliance Limited

	East Sussex County Council
	NAWDO
	Web Processing (MC) Limited

	EBRA 
	Norfolk County Council
	Weeecare

	Eco-Bat Technologies Ltd
	North London Waste Authority
	WEEEcycled UK Ltd 

	Econo-Weee Ltd
	Northumberland County Council
	West Sussex County Council

	EEF
	OK International Ltd
	Worcestershire County Council

	Electrocycle Ltd
	One Stop Stores Ltd
	Yuasa Battery Sales (UK) Ltd

	Environment Exchange
	Outpace Ltd
	

	Environmental Services Association
	Pace plc
	

	ERP UK Ltd
	Panasonic UK Ltd
	

	Essex County Council
	Proctor & Gamble
	

	EUROBAT
	R.A.T. (Music Stands) Ltd
	

	Eversheds LLP
	RECHARGE aisbl
	

	Federation of Small Businesses
	Recolight Limited 
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